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LAWYERS NO WITNESSES IN THEIR OWN CASES. 


Tue Judges of the Court of King’s Bench, as will appear by 
two cases which are printed in this number, have summarily 
checked the practice of attorneys appearing as advocates and 
witnesses in the same case. In England it does not appear to 
have ever existed, until small debt courts led to small debt 
practitioners. Litigation formerly involved the dignity of a 
superior court, as well as the expense of experienced counsel; 
and the result was, that though there was many a slip of jus- 
tice in consequence of the difficulty in reaching it, such cases 
as were tried were conducted by men of character before 
courts which were ready to inflict prompt punishment on any 
professional dereliction. “Against those indeed who stooped 
to low or sharp practice,” says Mr. Townshend, in his life of 
Lord Ellenborough, “he discharged, an iron sleet of arrowy 
shower, of anger, indignation, and contempt. Wo betide the 
unhappy lawyer who ventured before him, tainted with the 
atmosphere of the Old Bailey, to misstate a fact, or enlarge the 
words of an affidavit. He listened with a look of angry en- 
durance, before which, the stoutest hearted might have quailed, 
and gave utterance to his feelings with a terrible brevity: ‘I 
had believed that every person with a gown on his back was 
a gentleman. The rule is discharged.’ ” 

But this was not all. The bar was the vindicator of its own 
purity. Gray-headed old men, garrulous of the decorum 
of former times,—counsel in the prime of life, conscious how 
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much, in the immense multiplicity of the business confided to 
them, they must depend on the honour of their colleagues and 
opponents,—young barristers, who saw that the then chief road 
to promotion was a high-minded regard to professional 
character,—united to visit with ready chastisement any devia- 
tion. Even to dance with an attorney’s daughter at an assize 
ball, was a cognizable misdemeanor ; and the sensitiveness of 
the professional mind was exhibited at the culminating period 
of English professional glory, by an incident which has no 
parallel in history. When the great seal of England, on the 
dismissal of Lord Camden, found its way into the hands of 
Charles Yorke, he discovered that even so great a bauble as 
this would be but an ensign of disgrace, if it were received 
as the price of apostacy; and, unable to bear the tortures of 
his own mind, or the reprobation of his profession, he expired 
by his own hand, on the day that he was gazetted as Chancellor 
of the Realm. 

Those days, however, are gone by in this country, and are 
rapidly passing in England. Perhaps, in the long run, it is 
better that it should be so. There are considerations attending 
the establishment of cheap subordinate courts which are of 
paramount public importance, even though they tend at the 
same time to break down that immense power of discipline 
which the original centralism of the bar created. But it now 
becomes a serious question, whether any substitute can be 
found which can act in the place of that high spirit, which was 
the natural accompaniment of so compact and powerful a body 
as the English forum of the last century. In England the ex- 
periment is trying by the inns of court, as well as by the 
bench itself. If the former are incapable of controlling the new 
elements which have been lately brought into action, the latter 
is invoked to aid in the work. Some method, it is urged, is 
necessary to produce uniformity, both in practice, and in pro- 
fessional etiquette, among bars which are now becoming se- 


gregated in position, as well as graduated in degree; and it 
was for the purpose of promulging a fixed rule in a point by 
no means unimportant, that the cases before us were brought 
before the judges of the King’s Bench. If in England it is 
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necessary to adopt a rule by which an attorney cannot be wit- 
ness and advocate in the same case, it is worth while in this 
country to inquire, whether the same necessity does not here 
exist, and whether the same remedy is not here applicable. 

It may be said that there are many matters, such as the 
proof of notices, and of the summoning of witnesses, which a 
party has the right of making use of his own testimony to 
show, and which his counsel, who is best acquainted with the 
facts, should not be precluded from proving. To this there 
can be no objection ; but it is when the object of the testimony 
becomes material to the case, and when it is of such a nature 
as to consist of independent and substantive proof, that it be- 
comes the duty of counsel, when he finds his presence in the 
witness box needful, to withdraw from his position as advocate. 
The party in whose behalf the evidence tells, will continue to 
retain all the benefits which he can properly have from its ad- 
mission ; and public justice, as well as professional character, 
will be relieved from the embarrassments from which they must 
suffer, from the spectacle of counsel conducting a case as the 
representative of a party down toa specific point, then slipping 
into the witness box to give a sworn statement of a fact in 
controversy, and then assuming the oflice of commenting on 
the evidence thus produced. 

It is not meant to say, that in a body constituted as is the 
bar, there is any general danger, under such circumstances, 
of deliberate perversion of the truth. It is not often the case 
that even were parties admitted to testify, they would perjure 
themselves. The possibility of the thing, however, coupled 
with the actual existence of that high state of feeling which 
makes innocent and honest misconception of fact the constant 
accompaniment of a law-suit, has sufficed to justify the pro- 
priety of their exclusion. It is true that it has been held in 
Pennsylvania, that the expectation of a contingent fee, when 
not secured by any engagement by which the party can be 
compelled to pay it, is not sufficient to exclude counsel; but it 
does not appear that the witnesses thus examined were at the 
time concerned in the trial of the cause, and it is clear that 
the question of the general policy of such evidence was not 
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raised. (Newman v. Bradley, 1 Dallas, 240; Miles v. O’Hara, 
1 Serg. & R., 32; Boulden v. Hebel, 17 Serg. & R., 312.) 
That the ‘act of the attorney’s judgment fee being dependent 
on success, would affect his competency, does not seem to 
have been urged ; though in Massachusetts, (Chadwick v. Upton, 
3 Pick. 442,) and in New York, (Chaffee v. Thomas, 7 Cowen, 
358,) the leaning is to hold the obiection fatal. But are there 
not considerations attending such testimony which on general 
grounds of policy should forbid its introduction? There is no re- 
lation in life in which more active sympathy exists, than that 
between counsel and client. The position taken by Lord 
Brougham in Queen Caroline’s trial, that in the management of 
his case the one should know nothing but the other ;—that he 
should see no other interests, feel no other duties, and obey no 
other calls, than those which attend him in capacity as advo- 
cate ;—however open to animadversion as a social principle, 
is, and will continue to be, the motive power by which most 
trials are conducted. In the heat of the contest other consider- 
ations recede. The great object toiled for, is the successful 
termination of the suit. When there is one link, and but one, 
wanting in the chain of proof, it is not unnatural that a mind 
absorbed in the contemplation of its importance should become 
very unfit for the rendition of testimony, by which that par- 
ticular point is to be met. The old Scotch story of clan Jan 
and clan Vian, coming into court to try an action between 
their respective chieftains, for a farm in an island on the river 
Tweed; and upon clan Ian swearing that the farm was on the 
right bank of the river, clan Vian at once swearing that it 
was on the left bank, illustrates the fact that a partisan is a 
bad witness. The memory is so heated that the material which 
is cast into it becomes fused and ductile, and finally takes the 
shape of the mould into which it is thrown. This is not per- 
jury, but to the. safety of society it is something infinitely 
worse. No conscientious man, when cool, will voluntarily 
trust himself in a witness box, if conscious of such bias; but 
the difficulty is, that when the practice is not frowned down, 
the thing which would not be done on reflection, is done in the 
hurry and excitement of the moment. How probable it is that 
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under such circumstances the well-weighed, carefully consider- 
ed words which would have been chosen to have conveyed the 
speaker’s meaning, should give way to others, which, though 
perhaps differing merely a hair’s breadth, are yet so framed as 
to point not at the actual state of facts, but at the particular 
emergency of the issue ! 

But the difficulty does not end here. When the evidence is 
finished, the witness, after having examined himself, and having 
been cross-examined by his antagonist, becomes counsel again. 
He is to comment upon his own testimony, and to comment 
upon the testimony offered to conflict with it. If such a 
position is not humiliating, it is on account of the forbearance 
shown on the other side. How can justice be done in the ar- 
gument of a case, when the credibility of one of the disputants 
is the theme? How can a man hold the scales firmly when 
his own character is deposited in one of them? With what 
grace can he tell the jury, if the delicacy of his appearing in 
the witness box be questioned, that what he did was the ema- 
nation of a susceptible character, exquisitively sensitive to the 
calls of honour? The usual littke common place compliments, 
which an advocate is so glib in applying to his own wit- 
nesses, will be entirely out of place when the same person is 
advocate and witness. But the embarrassment becomes greater, 
when from defending the character of the witness, the task is 
entered into of sustaining the truth of what that witness has 
sworn to. The law certainly does not permit a man who has 
given a statement of facts under vath, to get up afterwards and 
explain away, or add to what was said, in order to reconcile it 
to other testimony, or to enforce its application to the issue: 
and yet this is the very thing which neccessarily takes place, 
when the party commenting on evidence is the party giving it. 
The jury either mix up the text with the commentary, and 
swallow both at a gulp, or, disgusted with the grossness of 
the dose, reject the two together. Perhaps the latter result is 
the most common; but either is certainly not conducive to 
public justice. 

The usual character of the testimony sworn to by counsel 
when on the trial of a cause, invites, however, a still stronger 
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objection. Nothing is more common than for an attorney, be- 
fore commencing suit, to address the opposite party on the 
subject, and to ask from him an interview for the ostensible 
purpose of producing an amicable settlement. That this 
should sometimes be done for the purpose of fishing up infor- 
mation, is not improbable; but that it should ever take place 
with the intention of extracting admissions, with the expecta- 
tion of ultimately producing them as evidence, we have too 
much confidence in the honour of the profession to believe. 
If such a case should occur, we are sure the perpetrator of the 
stratagem would be visited with the same punishment, as that 
which Lord Kenyon meted out to the young lady, who, after 
some time ineffectually angling at a coy lover, enticed him in- 
to a shady nook where she thrust into him the home question : 
“ When do you mean to marry me!” The answer was, “ next 
week ;” and when the next week came, an action of breach of 
promise was brought, sustained by the oaths of two friends of 
the plaintiff whom she had hid behind a tree, close upon the 
rendezvous. The Chief Justice did not approve of this clever 
brief-making, and the jury, sympathising with his views, found 
for the defendant. The Court refused a new trial, on the ground 
that a promise thus cajoled from a party shculd not be per- 
mitted to weigh against him.* But adhering to the position, 
that such swindling could not take place at the bar, still, when 
the information has been fairly communicated, how tempting 
must it be for counsel, when really beaten on the merits, to 
settle the matter by popping at the jury one or two conclusive 
admissions. There is a case reported in a late number of the 
Western Law Journal, if we recollect rightly, where, after the 
plea of infancy was interposed, the plaintifl’s attorney produ- 
ced himself to show that having invited the defendant to his 
office before bringing suit, the latter there emitted something 
like a fresh promise on which an assumpsit could rest. Now 
this may have all been right enough in the particular instance, 
and no doubt the jury were delighted thus to knock from under 
the defence what they considered an iniquitous plea; but as a 


* 18 London Law Mag. 59. 
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general principle, would not professional honour, as well as 
public justice, be best consul'ed by extending the same sanc- 
tity to confidential negotiations between a party and the op- 
posite attorney, as is applied to communications between a 
counsel and his client? If a barrister’s clerk, who hears a 
conversation between his master and a client, (Taylor v. Fos- 
ter, 2 C. & P. 195; Bowman v. Norton, 5 C. & P. 177,) or an 
interpreter, who acts as a go-between in such relations, 
(Du Barre v. Livette, Peake’s Cas. 77, 4 T. R. 756,) is privi- 
leged, does not the same protection extend to the case of a 
party, who, unattended and unadvised by counsel, visits the 
attorney of an opposite interest, and there consults freely with 
him, as to the peaceable settlement of the controversy? The 
same security which is granted to a man when conversing 
privately with the opposite party cn the record, ought to be 
extended to him when privately coaversing with that party’s 
attorney. A party on the record, cannot, it is now held, di- 
vest himself of his interest so as to get into the witness box; 
the policy of the law infecting him with a disability, which 
no assignment can purge. Does not the same reasoning reach 
his confidential agent, from whom, in matters of testimony, he 
is regarded as inseparable? An artful practitioner, by an ap- 
pearance of frankness and concession, can elicit from a party 
almost any admission which he may need; and when the 
admission is once made, it can easily be so cut from the 
context, and so re-shaped as to make it just of the proper di- 
mensions to plug up any hole which the emergency of the trial 
may disclose. A painful illustration of the injustice of this 
kind of case-tinkering, is given by Lord Campbell, when de- 
scribing a scene in the trial of Sir Thomas More, (Lives of the 
Chancellors, I. 580,) which was very aptly cited in one of the 
cases to which we have referred. “ The jury, biased as they 
were, seeing that if they credited all the evidence, there was 
not the shadow of a case against the prisoner, were about to 
acquit him. The judges were in dismay,—the Attorney 
General stood aghast, when Mr. Solicitor, to his eternal disgrace, 
and to the eternal disgrace of the court who permitted such an 
outrage on decency, left the bar, and presented himself as a 
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witness for the crown. Being sworn, he detailed the confidential 
conversation he had with the prisoner in the tower.” 

One of two courses are open to the courts of this country ; 
either to adopt the English practice entire, or to establish a 
rule of court, on application from the bar, by which, whenever 
a counsel acting in a case is examined &s a witness, such 
fact, if leading to a verdict, shall be a discretionary ground 
for a new trial. 


THE EXTRADITION OF FUGITIVES. 


The 2nd section of the 4th article of the constitution provides 
that, “a person charged in any State with treason, felony or 
other crime, who shall flee from justice and be found in another 
State, shall on demand of the executive authority of the State 
from which he fled, be delivered up to be removed to the State 
having jurisdiction of the crime.” In 1798, Congress passed 
an act which declares, that “ Whenever the executive author- 
ity of any State in the Union, shall demand any person as a 
fugitive from justice of the executive authority of any State or 
Territory to which such person shall have fled, and shall more- 
over produce a copy of the indictment found, on an affidavit 
made before a magistrate of any such State or Territory, char- 
ging the person so demanded, with having committed treason, 
‘felony or other crime, certified as authentic by the governor 
or chief magistrate of the State or Territory from whence the 
person so charged, fled, it shall be the duty of the executive 
authority of any State or Territory, to cause him or her to be 
arrested and secured, and delivered to the executive authority 
making the demand, or his agent.” 

There being no revisory tribunal by which executive action 
under these provisions can be controlled, very great irregu- 
larity in practice has arisen. With the exception of one or 
two decisions of individual judges sitting on habeas corpus, the 
only authorities bearing on the question are the opinions ema- 
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nating from the executives of particular States in cases of col- 
lision. These opinions, which from their fugitive character 
are out of the reach of the profession, we propose to collate ; 
examining in the present number, in what cases the executive 
of one state is bound to issue his warrant, on receipt of the 
requisition of the executive of another, and reserving for future 
consideration the question, how far such warrant when issued 
is to be respected. 


I. In what cases the executive of one State is bound to issue 
his warrant on the receipt of a requisition from the executive 
of another State. 

Ist. As to the form of such requisition. 
2nd. As to the crimes for which fugitives may be surren- 
dered. 


Ist. As to the form of the requisition. 

The ordinary form of requisition, in use by the executives 
of the several States, comprises, first, a demand upon the gover- 
nor of the State to which the fugitive is alleged to have fled, 
for his surrender ; secondly, a power to an agent, thercinnamed, 
authorizing him to keep and secure the fugitive when sur- 
rendered ; thirdly, affidavits, or a bill of indictment, setting 
forth the offence with which the fugitive is charged; fourthly, 
an affidavit to the effect that the defendant has fled from the 
justice of one state to the other; and fifthly, a certificate of 
authentication by the governor issuing the requisition. 

Though the act of congress, as has been already seen, gives 
the election of supporting the requisition either by affidavit or 
indictment, yet there has been a growing jedlousy of the for- 
mer course, and an increased disposition to regard the latter 
as not only the safer, but the most certain method of ac- 
complishing the object. The records of the several States are 
full of instances where warrartts have been refused in conse- 
quence of the informality of the accompanying affidavits: and 
whenever flaws can be picked in the stating of the offence, 
when thus set forth, both courts and governors have not hesi- 
tated to consider them as substantive and fatal defects. Thus 
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it is said in a spirited letter of Governor Seward, in the course 
of his controversy with the governor of Georgia: 


“The constitution provides that a fugitive, charged with treason, felony 
or other criune, shall be surrendered upon demand, and obv ously implies 
that the charge must be legal in form and substance. This view is corrobo- 
rated by the act of congress, which directs that the executive authority 
making the demand of a fugitive from justice, shall produce a copy of an 
indictinent, or an affidavit, charging the aceused with having committed 
treason, felony or other crime. ‘I'he object of this provision is to enable the 
executive, upon whoin the deman: is made, to determine whether there is 
probable cause for believing that a crime has been committ-d. The affida- 
vit, therefore, when that form of evidence is adopted, must be at least so 
explicit and certain, that if it were laid before a magistrate, it would justify 
him in committing the accused to answer the charge. If the affidavit be 
not thus explicit and certain, it is not a legal compliance with the act of 
congress.”—Governor Seward’s letter to Governor M'‘Donald, June 
15, 1841. 


The same reluctance to break down the personal rights of 
the citizen, without a complete satisfaction of the requirements 
of the law, is exhibited in a late very forcible Jetter of Mr. 
Champneys, the Attorney General of Pennsylvania, in answer 
to a letter from the governor calling on him for advice con- 
cerning a demand of the governor of Maryland: 


“Tt equally accords with the first principles of free institutions, and the 
inculcations of ovr national and State constitutions, that the personal 
liberty of an individual, and especially where he 1s about to be removed to 
another State for trial, should be carefully shielded from commitment, un- 
less by satisfactory evidence upon oath or affirmation, affording probable 
cause to believe the party to be guilty of the offence with which he is char- 
ged. The affidavit in the present case was made, eighteen months after 
the alleged offence was committed ; in which, the complamant deposes, that 
he was fired upon and dangerously wounded, on the 23rd October, 1845, 
and, that he has reason to believe, and does verily believe, that a certain 
negro man named Isaac Brown was the person who committed the 
assault. After a careful examination of this affidavit, I consider it as want- 
ing in the expression of that certainty of knowledge as to the commission of 
the offence, by the prisoner, which renders it insufficient to authorize a 
warrant for his removal. 

“ Although in England it does not seem to be absolutely necessary, to set 
out the charge or offence, or evidence, in a warrant to apprehend ; yet it is 
necessary, even there, to set out the charge with distinctness, in the war- 
rant of commitment; aud one of the most eminent writers upon Criminal 
Law (Hale) says, that regularly the warrant ought to contain specially 
the cause of arrest. 

“ The constitutions of all our States wisely protect the personal liberty of 
the citizen, by prohibiting the issue of any warrant, without probable cause, 
supported by oath or affirmation. 

“In the anxiety to secure individuals from unjust accusation, it was at 
one time held in England, that no person could be deprived of his liberty 
for any offence, until the finding of a bill against him bya grand jury, 
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which afforded probable and judicial evidence that he was guilty; and all 
the deviations from this rule, have been considered by some writers ag en- 
croachments on the common law. The rule however, long since establish- 
ed there, that the party may be arrested on suspicion before indictment 
found, became essentially necessary to secure society against the various 
depredations of crime, by adopting the most efficient measures for the prompt 
detection and arrest of all persons charged with the commission of offences.” 
—Mr. Champney’s Letter to Governor Shunk, May 15, 1847. 


In 1791, before the passage of the act in question, the Attor- 
ney General of Virginia, in a manuscript opinion in file in the 
State office at Harrisburg, and cited by Mr. Champneys in the 
letter just quoted, held, not only that no offence that was not 
a felony was within the constitution, but that a bill of indict- 
ment in all cases was necessary. Mr. Edmund Randolph, 
then Attorney General of the United States, while dissenting 
from the first branch of this opinion, seems to have concurred 
in the latter : 


“The term charged, in the language of mere legal entries, would be ap- 
plicable, where a bill has been found by a grand jury. It must be interpre- 
ted under the constitution, as at least requiring some sanction to be given 
to the suspicion of guilt, by a previous investigation. In the present in- 
stance, a grand jury, convened before two of the justices of the Supreme 
Court of Penusylvania, have made it, and thus have furnished the ground 
for bringing the foregoing persons to a formal trial. Should such a pro- 
cedure as this be declared to be incompetent as a charge, the object of 
this article in the constitution must be either defeated or be truly oppres- 
sive. For between an indictment and an actual trial, there is no interme- 
diate examination of the facts, and to wait for the condemnation of an absent 
cu!prit, before a demand, would compel a judgment to be rendered behind 
his back.” —Ibid. 


The act of 1793 being subsequently passed, recognized ex- 
pressly the sufficiency of affidavits when properly certified and 
constructed ; and it is under the sanction of the act that the 
practice has grown up of issuing requisitions on mere affidavits 
alone, a practice which is vindicated in the letters of the 
governors of Virginia and Georgia during the controversy to 
which we have already alluded. Thus, 


“ The executive of Virginia is yet to be informed that a previous indict- 
ment of a grand jury is the only foundation upon which to rest the requisi- 
tion of a fugitive from justice under the law and the constitution The 
provisions of the latter contain no specification; those of the former point 
out either an indictment found, or an affidavit charging a felony or other 
crime, as sufficient to justify the application. Whatever objection then 
might have existed to the form of the affidavit, it cannot be denied that the 
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course of proceeding, at least, was proper; and in that state of the case, it 
is respectfully suggested that the demand should have been distinctly de- 
clined for the defect in the affidavit, or the question should have been rested 
alone upon the constitutional point which you deemed it proper to raise. 
Your excellency, with ‘the frankness which becomes public functionaries,’ 
declared in your last communication, that between the alternatives of eva- 
ding on the one hand the great constitutional question by ‘ placing your de- 
nial of the demand on the informal objection,’ and on the other ‘of assuming 
the broad constitutional ground on which on mature reflection you were 
satisfied the case must at last be decided,’ you had chosen the latter. With 
this determination, it is not perceived that the anterior proceeding was con- 


sistent. If the constitutional question was alone to be put in agitation, it - 


was proper that it should be discussed between the representatives of the 
respective States, and not submitted to the decision of a police magistrate, 


or to a judicial tribunal, however learned or respectable.”—Lieut. Gov. 
Rutherford’s letter to Gov. Seward, May 3d, 1841. 


“ The object of the constitution is, to secure the arrest of criminals, in 
the State to which they may flee, to be tried in the State within whose 
jurisdiction the offence was committed, and not to try them before arrest, 
in the State where they may be found. If the affidavits then, which ac- 
companied the demand, are sufficient in form and substance to require a 
magistrate in Georgia to issue warrants for the apprehension of Greenman, 
and that they are, is unquestionable, then they are all that can be necessary 
to demand his arrest in another State. All that the constitution intends is, 
that when a person charged with treason, felony or other crime in one 
State, shall escape into another, the officers of the United States, or if your 
excellency please, of the State in which he may be found, shall arrest him 
upon the same evidence of guilt, and no more, than would have justified 
his arrest in the State whence he fled. By the laws of all the States, in- 
cluding New York, it will be found that on affidavits much less positive 
than those against Greenman, charging a suspicion only of crime, without a 
detail of facts and circumstances, warrants are issued and citizens arrested 
and put upon trial. Had copies of bills of indictment been sent instead of 
the affidavits, there could have been no pretence that they were insufficient 
on the ground that they did not state ‘so much of the nature and circum- 
stances of the transaction alleged against the accused as would enable your 
excellency to determine whether the taking and carrying away of the per- 
son and property mentioned were felonious,’ and yet bills of indictment 
state no more of the nature and circumstances of the crimes which they 
charge, than do these affidavits. An indictment is nothing more than an 
accusation or charge of crime. These affidavits areas much. The one is 
an accusation upon the oath of a grand jury; the other is an accusation 
upon the oath of the aggrieved or an indifferent individual. They both 
charge crime. And in neither case is the accused heard in defence. 
Hence you will perceive the argument, based upon the insufficiency of the 
affidavits, is untenable, for its objections apply with equal force to bills of 
indictment as to affidavits; and it can not be pretended that the evidence 
on which the grand jury based their charge, should be communicated to en- 
able your excellency to determine whether their ‘ conclusions were errone- 
ous in Jaw.’ ”—Gov. M’ Donald's letter to Gov. Seward, June 28, 1841. 


However desirable it is that an indictment should accompa- 
ny the requisition, yet there must be, occasionally, instances 
where the finding of one at the proper time is impracticable— 
That an affidavit, in such cases, and in fact in all cases what- 
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ever, is sufficient under the law, is true: but the unwillingness 
of judges on habeas corpus to go behind an indictment found, 
as well as the great dignity with which it is invested, make 
the latter method of specification by far the most effective.* 
When, however, affidavits alone are presented, it is essential 
that they should exhibit in distinct and appropriate lan- 
guage facts, showing the commission of the crime, its charac- 
ter, and the jurisdiction of the State by whom the fugitive is 
demanded. This, it is true, is controverted by Governor 
M’Donald, in the course of the controversy between Georgia 
and New York, as follows: 


“ The whole object of the law, I apprehend, in requiring an authentica- 
ted affidavit to be forwarded with the demand, is, that the executive of the 
State, upon whom the requisition of a felon is made, may have a charge of 
crime under oath before a judicial officer, to found his warrant or order for 
the arrest and delivery upon, and not as your excellency supposes, that he 
may decide upon the merits of the charge. No discretion to pass upon its 
sufficiency was intended to be conferred upon the executive on whom the 
requisition is made, by the act of congress requiring a copy of the bill of in- 
dictment to accompany the demand in certain cases, and yet the submis- 
sion of a copy bill of indictment would not be ‘an idle ceremony,’ nor the 
provision of law directing it, ‘ unmeaning and useless ;’ for, as the bill of 
indictment is an authority in the State where it is found, to the presiding 
judge to issue his warrant for the apprehension of the accused, so is an 
authenticated copy of it an authority, in the State to which he may have 
fled, for a warrant or order for his arrest there.” —IJbid. 


The tenor of authority, however, both executive and judicial, 
is against this position. In the case of Joe Smith, who was ar- 
rested in 1843 on a warrant issued by the governor of Illinois, 
on a requisition from the governor of Missouri, Judge Pope, of 
the United States District Court for Illinois, before whom a 
habeas corpus was sued out, discharged the prisoner, because 
in the affidavit the deponent merely deposed to his belief in 
the premises, and did not swear to a positive knowledge of 


* In Kentucky and Illinois, as well as in several other States, statutes have been 
provided, requiring the executive, on the receipt of a requisition duly constructed, 
to issue his warrant for the arrest of the alleged fugitive, provided the identity of 
such fugitive is determined. In the case of the State of Pennsylvania v. Daniels, 
(reported in the Kentucky Tribune, February 12, 1847,) it was held by Judge 
Bridges, of the 12th Judicial Circuit of Kentucky, that under the federal and state 
legislation, the only way in which the court could relieve a fugitive, after a warrant 
issued against him by the governor on whom the requisition is made, was on 
proof of non-identity. This case, however, will come up more properly for ex- 
amination when the effect of an executive warrant, when duly issued, is considered. 
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the particular facts constituting the alleged offence, and be- 
cause the fact of offence being committed in Missouri was not 
swoin to. (Ex parie Joe Smith, 6 Boston Law R. 57.) So in 
1845, in Hali’s case, which had led to a long and angry contest 
between New York and Pennsylvania, Judge Kane, then Attor- 
ney General of the latter State, advised the governor to decline 
a surrender upon a requisition to which there was no affidavit 
of an actual fleeing by the defendant from the justice of one 
State into the jurisdiction of another. 


“The act of Congress, which enforces the constitutional injunction for the 
apprehension and delivery of fugitives, directs the production of a copy of 
the indictment or, affidavits charging the crime, as an attendant on the ex- 
ecutive requisition ; but is silent as to the accompanying evidence of the 
‘fugitive’ character of the accused. Still, the usage has been to annex to 
the requisition all the evidence on which it was founded; and when so an- 
nexed, it has been regarded as qualifying, or at least explaining, the more 
formal parts of the instrument itself. The question, whether a particular 
case is within the constitution and law, is thns, in some degree, referred to 
the discretion of the executive on whom the requisition is made, and he is 
permitted to decline compliance with it, without implying any want of 
courtesy towards the executive from whom it proceeds. 

“The act of Congress contemplates the demand of a person as a ‘fugitive 
from justice,’ addressed to the executive into whose jurisdiction he ‘shall 
have fled.’ A fugitive is * one who takes shelter under another power from 
punishment ;’ to flee, is ‘to run from danger.’ Both these expressions in- 
clude a sense of danger, and a desire to escape or be screened from it. 
They are not satisfied by the idea of a departure from a place of temporary 
sojourn for one’s ordinary and permanent residence. It may be said of many, 
that they have returned home from New York into Pennsylvania, without 
inferring that they are fugitives, even though it be added, that while in 
New York they violated some of the statutes of that State.’—Mr. Kane’s 
letter to Governor Shunk, March 14, 1545. See Journal H. R. Pa. 1845, 
vol. 2, p. 537. 


In a letter of Governor Wright, as quoted ‘by Mr. Champ- 
neys in the elaborate opinion we have already cited, a deter- 
mination is manifested on the part of the executive of New 
York, not only to require the strictest formality in the structure 
of the affidavit, but to insist, when that method of charge is 
selected, upon such a degree of evidence as ought to put the 
fugitive on trial. 


“Tn the case of the requisition in 1845 on the Governor of New York for 
John M‘Keown as a fugitive from this State, charged with riot and assault 
and battery, Governor Wright declining to issue a requisition on the ground 
that the evidence was not sufficient to justify the finding of a bill of indict- 
ment, remarks: ‘So far as I have been able to examine the subject, it is 
held that the evidence upon which a fugitive from justice is demanded, 
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should be sufficient to put him upon his trial for the offence charged ; and, 
as | do not think this evidence reaches that point, I have felt constrained to 
decline to issue my warrant for his apprehension and delivery to your ex- 
cellency’s agent. I notice, further, that the offence is charged to have been 
committed on the 24th of February last, and that the affidavits upon which 
the charge rests, were sworn to on the 7th of the present month; thus 
showing, that time sufficient had elapsed to have presented the case to the 
Grand Jury, where the question would have been tested, whether, upon 
this evidence, such a tribunal would have put the fugitive upon his trial.’ 

“Upon a requisition made from this State, in the same year, on the gover- 
nor of New York, demanding the surrender of Myer Christeller as a fugitive 
from the justice of the State, charged with obtaining goods by false pretences 
and with forgery ; counsel appeared for the prisoner before the executive of that 
State, to oppose any compliance with the demand. ‘The prisoner had been 
committed by a magistrate of the city of New York to await the demand 
from Pennsylvania ; and the propriety of the commitment had been before 
the Court of Sessions of New York, and was then undetermined. 

“ Upon the power of the Court, Governor Wright remarks: 

“*TIn that condition of the matter, I declined to act until the decision of 
the Court of Sessions should be made known to me; apprehending, if I 
issued my warrant, that a habeas corpus might be obtained, and the matter 
again placed just where it was, in the hands of the judiciary. I wrote to 
the presiding judge to inform him of my conclusion, and to request the 
opinion of the court, as soon as it should be rendered, with the evidence 
and reasons upon which it should be rested.’ In reference to the suffici- 
ency of the affidavit upon which the requisition was asked, he says: * Upon 
the whole, therefore, | cannot think the affidavit annexed to your excel- 
lency’s requisition sufficient to authorize me to issue my warrant for the 
apprehension and delivery to your agent of Christeller upon the charge of 
obtaining goods under false pretences, because I do not think the facts 
stated in the affidavit would put him upon his trial on that charge in this 
State. The facts stated excite suspicion in every mind ; but wholly unan- 
swered as they are, they do not produce a conviction of guilt.’”"—Mr. 
Champney’s letter to Governor Shunk, May 15, 1847. 


2nd. As to the crimes for which fugitives may be surren- 
dered. 

The construction given by Virginia, as early as 1791, by 
which the offences comprehended within the constitution were 
limited to felonies, has already been noticed. The Attorney 
General of the United States, it was seen, took the ground that 
all offences against which an indictment may be properly 
found were within its purview. In 1841 a controversy of 
great animation arose between Virginia and Georgia on the 
one hand, and New York on the other, in which the position 
of the former State was reversed, and in which the latter re- 
fused to recognize any offences as the proper subject of requi- 
sition which were not great public wrongs, indictable in the 
State where the alleged fugitive is found, and recognized as 
such by the whole human family. The conflict owed its origin 
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to a demand by the governor of Virginia on the governor of 
New York for the surrender of three persons charged with 
stealing a negro; a demand which was ultimately refused by 
the governor of New York. We have at present room enough 
merely to extract from the several letters of Governor Seward 
a brief recapitulation of his reasoning; regretting that we 
have not the opportunity of doing fuller justice at present to 
an argument of singular beauty, fulness, and power. 


“The words employed in the constitution, ‘treason, felony, or other crime,’ 
are indeed very comprehensive. It has long been conceded that citizens of 
the State upon which the requisition is made are liable to be surrendered as 
well as citizens of the State making the demand ; and it is further regarded 
as settled that the discretion of the executive in making the demand is un- 
limited, while the executive upon whom it is made, has no legal right to 
refuse compliance, if the offence charged is an act of ‘ treason, felony or 
other crime,’ within the meaning of the constitution. Can any State at 
its pleasure declare an act to be treason, felony or crime, and thus 
bring it within the constitutional provision? I confess that such does not 
seem to me to be the proper construction of the constitution. After due 
consideration, [ am of opinion that the provision applies only to those acts 
which, if committed within the jurisdiction of the State in which the person 
accused is found, would be treasonable, felonious or criminal, by the laws 
of that State. 

“Ido not question the constitutional right of a State to make such a penal 
code as it shall deem necessary or expedient, nor do I claim that citizens of 
another State shall be exempted from arrest, trial and punishment in the State 
adopting such code, however different its enactments may be from those 
existing in their own State. The true question is, whether the State of 
which they are citizens is under a constitutional obligation to surrender its 
citizens to be carried to the offended State, and there tried for offences un- 
known to the laws of their own State. I believe the right to demand and 
the reciprocal obligation to surrender fugitives from justice between sovereign 
and independent nations, as defined by the law of nations, include only those 
cases in which the acts constituting the offence charged are recognized as 
crimes by the universal laws of all civilized countries. I think it is also 
well understood that the object of the constitutional provision in question 
was to recognize and establish this principle in the mutual relations of the 
States, as independent, equal and sovereign communities. As they could 
form no treaties between themselves it was necessarily engrafted in the 
constitution. I cannot doubt that this construction is just. Civil liberty 
would be very imperfectly secured in any country whose government was 
bound to surrender its citizens to be tried and condemned in a foreign juris- 
diction for acts not prohibited by its own laws. The principle, if adopted, 
would virtually extend the legislation of a State beyond its own territory 
and over the citizens of another State, and acts which the policy and habits 
of one State may lead its legislature to punish as felony, must be consider- 
ed of that heinous character in another State for certain purposes, while for 
all other purposes they would be regarded as violations of moral law. In 
some of the States of the Union, adultery is made a felony; in another the 
being a father of an illegitimate child is made a crime; and in another mar- 
riage without license or other formalities is made penal. To admit the 
principle that violations of these and similar laws, which are in their char- 
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acter mere municipal regulations adapted to the policy of a poaation com- 
munity, are ‘felonies’ and ‘crimes’ within the meaning of the constitu- 
tion, would involve the most serious consequences by imposing obligations 
which it won!d be impossible to execute. te is evident there must be some 
limit to the description of “ crimes” meant by the constitution; and that 
which I have applied in this instance seems to me to give full and fair scope 
to the provision, and at the same time preserve the right of exclusive legis- 
lation to each State over persons confessedly within its jurisdiction, while 
it preserves that harmony which is so essential to our mutual interest. 

“The true question, then, it appears to me, is, whether the general terms 
used in the clause requiring the delivery of a person charged with treason, 
felony or other crime, do or do not include the case of persons liable to pun- 
ishment under the statute of Virginia for stealing a human being ~ 
another, who by the laws of the State is the owner of the person stolen; and 
this turns upon the meaning of the word ‘crime.’ I cannot admit, as is 
contended by the committee of the House of Delegates, that the provision 
in question secures to one State the most unlimited right to demand, and 
imposes on another the most unqualified duty to surrender fugitives from 
justice. On the contrary, I find in the constitution itself, evidence that its 
framers understood the import of the words used, and that those words were 
intentionally qualified. The fourth section of the second article provides 
that all officers of the United States shall be removed from office on im- 
peachment for and conviction of treason, bribery, or other high crimes and 
misdemeanors. The addition of the term “ misdemeanors” shows that in 
the opinion of the convention, offences of that nature were not included in 
the word ‘crimes.’ ‘Crimes’ and ‘ misdemeanors’ have been distinguish- 
ed by some writers thus: ‘ Misdemeanor is an offence of a less atrocious 
nature than a crime. Crimes and misdemeanors are mere synonymous 
terms, but in common usage the word crime is made to denote offences of 
a deeper and more atrocious dye, while smal] faults and omissions of less con- 
sequence are comprised under the gentle name of misdemeanors.’ Similar to 
this is the distinction in regard to classes or grades of crimes, found in the 
writers upon the law of nations. The distinction made by Grotius is be- 
tween ‘offences against the state, or those of a very heinous nature, or 
which deeply affect the public safety,’ and those which are called ‘ lesser 
faults.’ Vattel divides offences into ‘crimes of great atrocity, or deeply 
affecting the public safety,’ on the one hand ; and ordinary transgressions, 
which are ‘ only the subjects of civil prosecution, either with a view to the 
recovery of damages, or the infliction of a slight civil punishment,’ on the 
other. If it were inquired what standard of definition would most naturally 
be consulted by the framers of a compact or constitution between twenty- 
six states which differed in their codes, I think it would be answered that 
the standard wonld be, not the code of one nor that of another of the states, 
but the universal law of civilized men, or at least the general laws which 
they all recognized. 

“The proposition for which your excellency contends, the right to demand 
a fugitive from justice, charged with any crime known to the laws of the 
State making the demand, would so fatally disturb the relations of the 
States, as to defeat the principal object of the constitution, a more perfect 
union. There are laws now in force in some of the States, which would 
appear to the citizens of other States very absurd. Several months previous 
to the application of the lieutenant-governor of Virginia, which is the subject 
of this correspondence, a formal demand was made upon me by the governor 
of Pennsylvania, for the delivery of a fugitive charged with the offence of 
fornication, for which he had been indicted under a statute of that State. An 
application has also been made to me by the executive of New Hampshire 
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to surrender a fugitive charged with adultery. These applications render- 
ed it my duty to give the constitutional provision the most deliberate con- 
sideration, and that consideration resulted in the adoption of the principles 
heretofore maintained in this correspondence. The requisition from Virginia 
came so clearly within these principles, that | could not grant it without 
departure from the course thus adopted. There is a law of our nature 
which would forbid the execution of any statute hostile to all our habits, 
opinions and policy, and the attempt to execute it would be fruitless, or 
would result in the dissolution of the Union; and instead of enjoying the 
more perfect uniun designed by our forefathers, we should be aliens and 
enemies. I shall not complain that in every view of the case presented by 
Virginia, the personal security of the citizen is overlooked. It is, as I have 
before contended, essential in the constitution of the United States and in 
that of this State, and indeed in the theory of republican government, that 
the personal security of every citizen is guarantied, except in cases of 
commission of treason, felony or other crime. While the ground I assume 
seems to you to involve the principle that one State may, upon the plea of 
the universal law of civilized countries, excuse itself from surrendering for 
offences deeply injurious to the public welfare, or affecting the social con- 
dition of another State, by reason of its peculiar domestic institutions, it ap- 
pears to have been altogether forgotten that it fullows, from your posi- 
tion, that any State may declare any act, however harmless, to be a felony, 
and that every other State would thus be bound to acknowledge that act to 
be a crime, although by the provisions of its own constitution or laws, it 
may have declared the same act to be a duty. The legislature of any 
State might declare it a crime to omit to pay a debt, or to neglect to go to 
church, or to look upon a magistrate, or to instruct a slave, or to shelter or 
clothe a free negro. 
“You ask, who is to decide whether the crime charged in a requisition is 
imst the State, or of such a heinous nature as to bring it within my defi- 
nition; and you suggest that the doctrines for which | contend, would es- 
tablish a very inconvenient and totally impracticable rule. I cannot admit 
that the science of jurisprudence is as imperfect and vague as you suppose. 
The principles of a moral law were written by the hand of God im the 
hearts of men. The light of revelation brings them out in bolder relief, 
and | apprehend that on the examination of the common law, the civil law, 
and the statutes of all civilized and Christian countries, it will be found 
not only that murder, treason, arson, burglary, forgery, perjury, rape, incest, 
bigamy, and the like, are ‘crimes,’ but also that they are neither ‘ lesser 
faults,’ nor ‘ordinary transgressions,’ while adultery, petty stealing, libels, 
trespasses upon lands, and the like, are not regarded as ‘crimes of great 
atrocity, or deeply affecting the public safety.’”—Governor Seward’s let- 


ter to Governor Gilmer, Nov. 9, 1840. 


The great length of the letters of the executives of Virginia 
and Georgia, makes it impossible for us to do anything more 
than to quote one or two of the points which strike us as most 


forcibly pressed. 


“ Thus the framers of our federal constitution intended not only to secure 
to ‘ the citizens of each State all privileges and immunities of citizens of 
the several States,’ but to preserve unimpaired the happy and harmonious 
relation of all the States by requiring the prompt surrender of every person 
who shall commit a criminal offence in one State and flee to another for pro- 
tection, to be removed for trial and punishment, ‘to the State having jurisdic- 
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tion of the crime.’ But according to yeur excellency’s construction of ‘this 
clause, the terms ‘treason, felony, or other crime,’ although comprehensive 
enough te embrace all criminal] offences and to reach all fugitives from jus- 
tice, must be so restricted and interpreted as to include only such offences, 
as ‘are recognized as crimes by the universal laws of all civilized coun- 
tries.’ Thus the citizens of Pennsylvania and Ohio may enter the territory: 
of New York and commit a thousand offences made criminal by your laws, to 
the great aunovance and injury of your people, but if they happen to be crimes 
peculiarly affecting the inhabitants of New York, or of a grade or character, 
each not ‘ recognized as crimes by the universal laws of all civilized coun- 
tries,’ you may in vain demand their surrender. You may punish your own 
citizens for committing similar offences, but those of other States who en- 
tered your territory for the predetermined purpose of violating your laws— 
injuring the rights, and disturbing the repose of your peaceful and unoffend- 
ing countrymen, may flee from your State exulting in their crimes, and it 
is neither your right to demand, nor the duty of their governor to surrender 
them for trial and punishment. Such a construction of the clause in ques- 
tion would utterly defeat the object of those wise and sagacious statesmen 
who framed the federal compact; and instead of promoting peace’ between 
the States, would, in my humble judgment, cherish a constant state of ex- 
citement and collision between them.”—Lieutenant Governor Hopkins’ let- 
ter to Governor Seward, October 4, 1839. 


Again :-— 


“ You endeavour to show, that the constitution which created the Union, 
does no more than recognize and establish the principles of national law as 
applicable to separate and independent nations; in other words, that the re- 
lations between the States are unchanged, remaining the same under the 
constitution that those of the different European states’ now are. These 
general principles of the law of nations to which you refer, only apply in 
cases where no treaty intervenes to define and guard the rights of the con- 
tracting parties with stipulated precision. Where a treaty exists, it super- 
sedes these general principles, which are only imperfectly established by 
the comity and acquiescence of nations: It becomes the special law for the 
case and the parties: It confers rights and imposes obligations which did 
not exist before. If we recur, however, in our imaginations, to the antiquity 
which your arguments supposes, and resolve this question into the elemen- 
tary principle of laws binding on nations, it cannot be doubted that a treaty 
on this subject between New York and Virginia in the words of the consti- 
tution, would impose on your State the obligation of fulfilling its stipulations 
by the surrender of these fugitives. If such a treaty had been made in 
1787, and had declared that ‘a person charged in one State with treason, 
felony or other crime, who shall flee from justice and be found in the other 
State, shall, on demand of the executive authority of the State from which 
he fled, be delivered up to be removed to the State having” jurisdiction of 
the crime,’ could your excellency doubt that New York would be bound to 
comply with her solemn compact ; or that her refusal would justify Virginia 
in resorting to those violent remedies, to which alone, under the principles 
you urge, nations can appeal! Is this provision of the constitution less 
obligatory upon New York, or less beneficial to Virginia, because, instead 
of being a compact between two States, it is one, to the faithful observance 
of which six and twenty States have pledged themselves ?”’—Governor Gil- 
mer’s letter to Governor Seward, April 6, 1840. 

“ You insist that the obligations of one State to surrender fugitives from 
justice on the demand of another, under the second section of the fourth ar- 
ticle of the constitution, though that section ‘is comprehensive enough to 








424 THE EXTRADITION OF FUGITIVES. 


embrace all criminal] offences, and to reach all eagitinte from justice, must 
be restricted and interpreted as to include only such offences as are recogniz- 
ed as crimes by the universal law of all civilized countries.’ I would re- 
pened Aad attention to the language of this section. It is in the following 
words :—‘ A person charged in any State with treason, felony or other 
crime, who shal] flee from justice, and be found in another State, shall, on 
demand of the executive authority of the State from which he fled, be de- 
livered up, to be removed to the State having jurisdiction of the crime.’ 
Your excellency destroys the effect of this provision entirely, when you in- 
sist that the State of which the demand is made, shall ‘ have jurisdiction of 
the crime,’ and that the fuyitive is not to be delivered, unless the offence 
with which he is charged, is ¢ eo as a crime by the universal law of 
all civilized countries.’ It would be exceedingly difficult, I apprehend for 
or me to define what the ‘universal law of all civilized countries’ is. 
Though we might agree in our line of discrimination between civilized and 
barbarous countries, yet we should find that even in Christendom, very wide 
diversities exist as to all laws. I think that if the interpretation which you 
apply to the constitution, had been intended by its framers, they would have 
mployed language more significant to warrant it. Had they understood 
themselves as you profess to understand them, they would have said, ‘a 
c in any State with treason, — or other crime, (recogniz- 
ed as such by the universal law of al] civilized countries,) who shall flee 
from justice and be found in another State, shall on demand of the execu- 
tive authority of the State from which he fled, be delivered up to be remov- 
ed to the State having jurisdiction of the crime.’ "—Jbid. 


In Pennsylvania, the ordinary practice with the executive is 
to issue his warrant of surrender, whenever a requisition is 
supported by an indictment, duly accompanied by executive 
averment that the particular offence is a crime in the State 
where it was committed, and:by an affidavit that the defendant 
has fled from such State into the one where the warrant is de- 
manded. This is in conformity with the almost unbroken 
practice of the commonwealth, from the formation of the 
federal constitution to the present time, and in obedience not 
only to the repeated opinions of the legal advisers of the ex- 
ecutive, but to the judgment of the Attorney General of the 
United States, to whom, at an early period, the question was 
submitted. “ Why are the words, ‘ or other crimes’ added,” he 
inquires, in the opinion we have already cited, “if felonies 
alone were contemplated? In the penal code of almost 
every State, the catalogue of felonies is undergoing a daily 
diminution. But it is not by the class of its punishment 
that the malignity of an offence is always to be determined. 
Crimes going deep into the public peace may bear a milder 
name and consequence ; and yet it would be singular to afford 
shelter to those who were guilty of them, because they were 
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not so called and punished.” One exception, it is true, has been 
made by the present executive of Pennsylvania, but it is an ex- 
ception which takes its origin from the controlling operation 
of a conflicting constitutional provision. Three fugitive slaves 
were indicted in Maryland, for the crime of running away 
from their masters and taking refuge in Pennsylvania, and a 
requisition from the governor of Maryland, based on the in- 
dictment, was answered by the governor of Pennsylvania, as 
follows: 


“ As the rights of the people of those States of the Union in which slavery 
is sanctioned, to have persons held to labour or service therein, who escape 
into other States delivered up, is derived exclusively from the constitution 
of the United States, and as there is in the 4th Article of this constitution, 
and the act of Congress of 13th February, 1793, a specific mode prescribed 
for delivering up fugitives from service or labour in one State, under the 
laws thereof, escaping into another, differing entirely from that which re- 
lates to fugitives from justice, the duty imposed upon me upon the recei 
of your requisitions, presented a very grave question, demanding from its 
intrinsic importance, as well as from the respect so justly due to the request 
of the executive of a sister State, a full and deliberate examination ; and for 
this purpose I referred the subject to the consideration of the Attorney 
General of this State, from whom I have received a very able, learned and 
comprehensive opinion, a copy of which I have the honour herewith to 
transmit to your omy ag 

From the reasoning in this opinion, you will perceive that the Attorney 
General arrives at the conclusion that fugitives from service or labour, are 
not embraced, and cannot be demanded under that clause of the constitution 
which provides for delivering up fugitives from justice. That the rightful 
remedy of the owner is under that clause of the constitution and the act of 
Congress of 1793—which provide for delivering up persons held to service 
or labour, and that no act of State legislation can evade, alter, abridge or 
enlarge the provision and remedies contained in the constitution and laws 
of the United States relating to this subject. This opinion, it seems to me, 
is sustained by the history of the Federal government, and the exposition of 
that part of the constitution now under consideration, made cotemporaneous- 
ly with its adoption, as well as by the current of our judicial decisions, es- 

cially by that of the Supreme Court of the United States, in the case of 
Prigg versus the Commonwealth of Pennsylvania, reported in 16 Peters, 
page 539.”—Governor Shunk’s letter to Governor Pratt, May 5, 1847. 


We have thus surveyed, as far as the materials in our 
possession enables us, the course of executive action on the 
subject of the extradition of fugitives from State to State. That 
there should be no revisory power by which uniformity of 
action could be produced in a matter so important to the liberty 
of the citizen, isa subject of much regret: for it is certain that 


there are few hands, which, politically speaking, are so disquali- 
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fied for the management of so delicate a trust, as those in 
which it is now placed It is all very well when the object of 
a requisition is a gross and common offender, without friends 
or sympathisers,—for in such case the State to which he has 
fled for refuge will be glad enough to reject him. But when 
the offence is one the criminality of which may be a subject 
of political dispute between two States, the person committing 
it finds too often that by merely passing from one to the other 
he may avoid all punishment. He may deliberately invade a 
State for the express purpose of violating its laws, and when 
the act is finished, may escape even an arrest by crossing a 
boundary line. If his surrender is demanded, an altercation is 
too apt to result, in which the parties regard themselves much 
more as the champions of hostile sovereignties, than as the 
arbitrators of a question of great federal concern. It is true 
that in several of the States statutory provisions have been 
enacted, making it the duty of the governor to surrender in all 
cases of duly authenticated requisitions. Still, where such 
provisions do not exist, it cannot be denied that executive dis- 
cretion has taken a most liberal range, and that both the fugitive 
himself and his pursuer, in all cases where private interests 
have been attacked and private redress is sought, are subject- 
ed to the greatest uncertainty, as to the result of the experiment 
which the first of them is making. In these days of expanded 
statutory cheats, it is a matter of no little importance to both 
parties to have the practice settled :—to the adventurer, be- 
cause on it depends the question, whether he is to be permitted 
safely to swindle property out of one State into another; and 
to the business man, because by it he is to be informed whether 
protection against fraud is to be limited to the State in which 
he lives. 

That there is no process by which executive discretion, 
when exercised upon a requisition, can be reviewed, seems to be 
conceded. In a case before Judge Ray, of South Carolina, de- 
cided in 1814, it was held that the demanding, apprehending, 
and conveying away fugitives from justice under these pro- 
visions of the constitution and laws, are ministerial acts, wholly 
intrusted to the management and discretion of the executive 
authority ; that the making the demand, the transmission of 
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the documents, the mode of their authentication, their validity 
and legal operation, are exclusively of executive cognisance; 
and that the judicial authority of the State from which they 
are sent has no control or jurisdiction over the subject. Where, 
therefore, certain persons were brought up before a judge of 
that State, by habeas corpus, who were under arrest by order 
of the executive of South Carolina, for the purpose of being 
delivered to an agent of the executive of New York, who had 
demanded them as fugitives from justice in that State, bills of 
indictment being found against them in New York for bigamy, 
their discharge was moved for on various grounds, but the 
judge decided that he had no power or authority to discharge 
the prisoners, or in any way whatever to interfere with the 
mandate of the executive; and that it must be considered as a 
case excepted out of the State habeas corpus act by the ope- 
ration of the constitution and laws of the United States.* In 
fact the habeas corpus act of Pennsylvania, as well as those of 
the several States into whose statute books it has been copied, 
expressly exempts from its action “ persons guilty or charged 
with treason, felony, or other high misdemeanor, in any other 
State, and who, by the confederation, ought to be delivered up 
to the executive power of such State ;” a provision which in 
several late cases has been singularly lost sight of. 
Conflicting, however, as are the executive precedents which 
have been noticed, and supreme as is executive discretion on 
the premises, there are not wanting dicta, which, though not 
of binding authority, are yet, from the high quarters from 
which they emanate, entitled to grave respect. Thus the 
Supreme Court of New York, in a case which, though arising 
on a habeas corpus after a warrant issued by the governor of 
that State, led to a review of the whole procedure, declared, 
«It has been objected that no crime has been committed, and 
that the proceedings contemplated by the statute of Rhode 
Island are of a civil nature merely. The first answer is that 
the statute of Rhode Island is not properly before us. An of- 
fence of a highly immoral character is stated in the warrant, 


* Sergeant’s Constitutional Law, 395. 
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and is certified by the governor of Rhode Island to have been 
made criminal by the laws of that State. This is evidence 
enough, in this stage of the proceedings, of the nature of the 
offence.—It was also objected that a crime of greater atrocity 
was intended by the constitution, than is here charged. It 
seems that when proceedings are instituted by the comity of 
nations, they apply only to crimes of great atrocity, or deep- 
ly affecting the public safety. (1 Kent’s Com. 36.) The statute 
of our State, to which Chancellor Kent refers, has been repealed, 
and | have not found the substance of it re-enacted in the re- 
vised statutes, but what may have been intended as a substitute 
—that certain offences committed out of a jurisdiction may 
be punished in it. (2 R. S. 698, § 4.) With the comity of na- 
tions we have at present nothing to do, unless perhaps to infer 
from it that the framers of our constitution and laws intended 
to provide a more perfect remedy; one which should reach 
every offence criminally cognizable by the laws of any of the 
States; the language is—treason, felony, or other crime; the 
word crime is synonymous with misdemeanor, (4 Black. Com. 
5,) and includes every offence below felony prescribed by in- 
dictment as an offence against the public.”* In this case the 
defendant was charged with abstracting funds from a bank in 
Rhode Island, while president thereof, in a fraudulent manner, 
an offence made penal by the laws of that State; and in ano- 
ther, where the prisoner had been surrendered by the gover- 
nor of Kentucky, on a requisition from the governor of Penn- 
sylvania, for obtaining goods on false pretences, the same 
doctrine was pronounced by Judge King, on a habeas corpus 
at Philadelphia, in 1847.¢ Such is also the position taken by 
Chancellor Kent :{ and when the legislature of New York, by 
a resolution passed 11th of April, 1842, declared their opinion 
to be, that stealing a slave in Virginia was a crime within the 
2nd section of the 4th article of the federal constitution, that 
distinguished jurist in very emphatic language gave in his ad- 
hesion to the legislative, in preference to the executive con- 


* In the matter of Clark, 9 Wendell, 221. + Com. v. Daniels, MS. 
+ Kent’s Com. vol. 1, p. 37, 5th ed. 
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struction. “This case, and that of Holmes, mentioned in a 
preceding note, involve very grave considerations. I have 
read and considered every authority, document, and argument, 
on the subject that were within my command, and in my hum- 
ble view of the questions, I cannot but be of opinion that the 
claims of the Canadian authorities in the one case, and ofthe 
governor of Virginia, in the other case, were equally well 
founded, and entitled to be recognised and enforced.”* If 
the action of the New York legislature is to be regarded as 
dissenting not only from Governor Seward’s position in the con- 
troversy with Virginia, but from the general course of reason- 
ing by which he supported it, then perhaps the three great 
States of New York, Pennsylvania and Virginia, may now be 
regarded as uniting in the opinion—an opinion certainly not 
unsupported by juridical authority,—that when a requisition de- 
clares an offence to be a crime in the State where it is com- 
mitted, such offence will be regarded as comprehended within 
the term “crime” in the federal constitution. 


STONE v. BACON. 
Bail Court of England, Nov. 25, 1846.¢ 


PRACTICE. 


An attorney, who has acted as advocate in the Sheriff's Court, cannot be heard 
as a witness in the same cause. 


Upatt had obtained a rule nisi for a new trial in this case, 
which was tried by the under-sheriff, on this, among other 
grounds: that the plaintiff's attorney had given evidence as a 
witness, though he acted as advocate in the same cause, and 
addressed the jury on tHe case set up by the defendant. 


* Kent’s Com. vol. i. p. 37, 5th ed. note. 
+ London Jurist, Jan. 23, 1847. 8. C. under name of Stones v. Byron, 1 B. C. R. 
248. See Lon. Law Mag. May, 1847, 290. 
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Perersporrr showed cause.—There was nothing improper 
in the plaintiff's attorney being a witness, and he was obliged 
to act as advocate because the Master, on taxation, would not 
have allowed fees to counsel, as the case was tried before the 
under-sheriff ; and, being obliged so to act, it was impossible to 
contend that therefore his mouth should be shut, and he was 
to be precluded from proving facts which he alone might be 
cognisant of, and which might be decisive of the case. No 
authority could be cited for maintaining such a proposition. 


Upatt, contra.—It was a highly indecent practice for an 
attorney to cross-examine the defendant’s witnesses and ad- 
dress the jury, and then to give evidence himself to contradict 
those witnesses, particularly in this case, as the witnesses had 
been directed to leave the court, and the under-sheriff had dis- 
tinctly stated that no one who remained should be heard. It 
was impossible for the jury to separate in their minds what 
had been given in evidence, and what had been merely related 
by the same party in the course of his speech as advocate. 
Even if such a practice had sprung up in the sheriffs’ courts, 
this court would not tolerate it, but would immediately put it 
down. Lord Tenterden held, and his judgment was confir- 
med by the full court, that no prosecutor should be allowed to 
address the jury. Now, if that rule existed in criminal cases 
a fortiori, would it apply to civil? Lord Campbell, a high le- 
gal authority, in his account of Sir Thomas More’s trial, ex- 
pressed a strong opinion, though not exactly in a legal work, 
on the impropriety of the practice. 


Parreson, J.—In deciding this case, I shall take the general 
ground, that, where an attorney acting as advocate, cross-ex- 
amines the witnesses and addresses the jury, it is not fit he 
should be heard as a witness. In this case he was heard, and 
therefore I think the rule for a new trial must be made absolute. 


Rule absolute. 
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DUNN v. PACKWOOD. 
Bail Court of England, Jan. 27, 1847.* 


Where an attorney gives evidence after opening the case as advocate, a new trial 
will be granted. 

Semble, when the defendant, in answer to a request to call and settle, promised 
simply to call, it is evidence for the jury, whether he meant te call and settle. 


Wits had obtained a rule nisi in this cause for judgment 
as in case of a nonsuit, or for a new trial, on the ground that 
there was no evidence to support the plaintiffs case ; and that 
his attorney had acted as advocate in the cause, and had 
then irregularly given evidence as a witness. 


Gray showed cause.—As to the latter ground of objection, 
it had been decided for the first time, during the last term, by 
Patteson, J., that it was irregular for an attorney to act as an 
advocate and then give evidence; but there was a distinction 
between the case he decided and the present, for here the at- 
torney simply opened his client’s case, and then presented him- 
self as a witness, and did not comment on the evidence offer- 
ed by the other party, as had been done in the case adjudica- 
ted by Patteson, J. As to the former point, the evidence was 
this: a witness deposed that he asked the defendant to call and 
settle, or to send more goods, and that the defendant replied 
that he “ would call,” but did not mention for what purpose. 
That, however, was evidence to go to the jury as to whether 
he did not mean that he would call and settle. 

WIi.tgs, contra was not called on. 


Erte, J.—On the last ground, I do not think the objection 
sufficient, but I must make the rule absolute for a new trial on 
the first ground. I[ think it a very objectionable proceeding on 
the part of an attorney to give evidence when acting as ad- 
vocate in the cause.—Rule absolute for a new trial. 


* London Jurist, April 3, 1847. S.C. 1 B.C. R. 312. 
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O’BRIEN v. THE QUEEN. 
Court of Queen’s Bench of Ireland, in Banc, Jan. 29, 1847. 


Where an indictment for murder contained three counts, each charging the death 
in a different manner, held, that a general verdict of guilty on the indictment was 
good on error, and that it was not necessary to take a verdict on each particular 
count. 


In this case the prisoner was convicted of murder on an in- 
dictment in which the killing was charged in the first count 
to be by drowning, in the second, by a fracture on the scull, 
and in the third, by kicking and beating. On a general ver- 
dict and judgment before the court below, a writ of error was 
taken, on the ground that the judgment of the House of Lords 
in O’Cennell’s case, required a separate verdict to be taken on 
each count, where the offence in such counts was variously 
stated. 


The Chief Justice delivered the opinion of the whole Court. 

After fully investigating all the authorities referred to on 
both sides of the case,—(The Queen v. O’Connell ; The Queen 
v. Downing and Powis; Greenacre’s case, and others,) we 
feel that there is no real objection, and that, in fact, if it were 
to be decided in the prisoner’s favour, that it would be im- 
possible ever to bring home guilt to any culprit. In my opinion 
the point merely amounts to this—that the prisoner admitted 
that he committed murder in one of three ways, but would not 
allow it to be said that he had been guilty of the crime in any 
but that one way. The point, therefore, is a ridiculous 
point, and can not be acted on. It was argued that the de- 
cision of the Lords in the Queen v. O’Connell, and other cases 
cited by Mr. Coppinger, the prisoner’s counsel, went to the ex- 
tent that judgment should be reversed, if a prisoner was 
sentenced to punishment upon an indictment part of which 
was proved, and part of which had failed; and that as the 
prisoner in that case could not be guilfy of murder in three 
ways, he should have been acquitted upon two counts. Now, 
the Court is of opinion, that the case in question is not at all 
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applicable, as it was merely a misdemeanor case, in which 
the punishment was discretionary, and might be affected by a 
general verdict; whereas in a case of murder the judgment is 
not discretionary, and can only be the same whether a prisoner 
is convicted on one or twenty counts. For these reasons 
we are of opinion that the judgment below should be affirmed. 


THE GUARDIANS OF THE POOR ». WILLIAM P. SMITH. 
Philadelphia Quarter Sessions, March Term, 1847. 


Where an act of Assembly directed “that the father and grandfather, and the 
mother and grandmother,” &c. “ of every poor, old, blind, lame, and impotent per- 
son, or other poor person,” &c. “ not able to work, being of sufficient ability, shall 
at their own charges relieve and maintain every such poor person, as the Court of 
Quarter Sessions of the county where such poor person shall reside, shall order and 
direct,” &c. Held, that a grandfather, whose means were sufficient for the pur- 
pose, was chargeable with the support of the infant children of a son, such infant 
children being destitute of support, and unable to work, it appearing that the father 
of such children was out of the jurisdiction of the court, though there was no 
evidence showing that he was himself unable to work, or to support his children, 
and though it appeared that he had married improvidently, and without his father’s 
consent. 


The facts of the case fully appear in the opinion of the 
Court, which was given by 


Parsons, J.—The guardians of the poor have presented a 
petition setting forth that Adelaide S. Smith, aged 20 months, 
and Edward N. Smith, aged 8 months, are a charge upon 
said guardians; that their father, Charles W. Smith, has de- 
serted them, and that their mother is unable to ptovide for 
their support ; that their paternal grandfather, the said defend- 
dant, is of sufficient ability to relieve and maintain them ; and 
praying that he shall be ordered to relieve and maintain said 
children. 

It is admitted by the respondent, that Charles W. Smith is 
his son, and that these are the children of the said Charles, nor 
is it denied that they are a charge upon the guardians of the 
poor; but it is averred by the respondent in his answer, that 
said Charles is able to work; and it is also averred, that he has 
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enlisted in the army of the United States, and is now with it 
in Mexico ; and the respondent also denies that he is of suffici- 
ent ability to relieve and maintain said children. But he fur- 
ther states in his answer, that he is entirely out of employment, 
and has been for the last three years; and that his annual in- 
come is eight hundred dollars per year, that he has a wife and 
three other children dependent on him for their support. 

Under the facts presented, two questions arise for our con- 
sideration : first, whether the grandfather can be charged with 
the support of these infant children ; and secondly, whether, if 
in point of law, he can be made liable for their maintenance, 
he is of sufficient ability to contribute to their support. 

A proper decision of the first question depends mainly upon 
the construction of the 28th section of the act of 13th June 1836, 
relating to the poor, and the act of 1803, which applies to the 
city of Philadelphia. This section provides that, “ the father 
and grandfather, and the mother and grandmother, and the 
children and grandchildren, of every poor person not able to 
work, at their own charge, shall, being of sufficient ability, re- 
lieve and maintain such poor person at such rate, as the court 
of Quarter Sessions of the county where such poor person re- 
sides, shall order and direct.” This is the general law which 
prevails throughout the State. The act which has more im- 
mediate reference to the case now before us, is that of the 29th 
of March 1803, entitled “ An act for the consolidation and 
amendment of the laws as far as they respect the poor of the 
city of Philadelphia,” &c. The 29th section of this law pro- 
vides, that, “ The father and grandfather, and the mother and 
grandmother, and the children and grandchildren, of every poor, 
old, blind, lame and impotent person, or other poor person, with- 
in the said city, district and township, not able to work, being of 
sufficient ability, shall at their own charges, relieve and maintain 
every such poor person, as the court of Quarter Sessions of the 
county where such poor persons reside, shall order and direct, on 
pain of forfeiting seven dollars for every month they shall fail 
therein.” These sections are substantially the same, bat the 
latter has a more immediate reference to the city and districts, 
and imposes a different penalty from the act of 1836. 
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If the father of these infants was dead, or if he himself was 
a pauper, or unable by his labour to support them, there could 
be but little question about the liability of this respondent for 
their support, if he is of sufficient ability to afford them relief. 
But it is contended, inasmuch as the father is alive, and for 
aught that appears before the Court, is able to labour, the first 
duty for their maintenance devolves upon him, before the 
grandfather can be made liable. Hence it becomes important 
to inquire, whether such is the true construction of the act. 
To whom does the expression “ not able to work’ apply 1 to 
the pauper, or the father of the grandchild that becomes a 
pauper? I apprehend that the true meaning of the law is this, 
that it applies to the person chargeable upon the public authori- 
ties, and has no relation to intermediate connections. The 
reading of the statute, in my opinion, is this: If a child isa 
pauper and not able to work, and becomes a charge upon the 
guardians of the poor, the parent must support him. If a 
grandchild is a pauper, and unable to work, and becomes a 
charge upon the public, the grandparent must support such 
relative ; for the act makes no mention as to the person who 
shall first be resorted to. Yet natural justice would seem to re- 
quire, that the father should first be resorted to, if within the 
reach of the process of the court. But I can find nothing in 
the law that requires the guardians of the poor to leave a re- 
sponsible person, and go to foreign parts to look for another 
party, when they have one near them that is equally responsible 
with such other. It seems to me that either father, or grand- 
father, are liable for the support of a pauper, when of sufficient 
ability, instead of the poor person being supported at the pub- 
lic expense. ‘This case may be likened to that of principal and 
surety. The principal has gone to a foreign country—a bond 
becomes due in his absence. Now although as between the 
obligors no one can doubt but the principal ought to pay the 
debt, yet it is perfectly just that the obligee should resort to 
the surety. So with the guardians of the poor, when they 
find that the law has made both the father and grandfather 
liable for the support of these children, they may resort to him 
that they find within the reach of legal process, and leave 
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the grandfather to his remedy against the natural father of the 
children for all that he may pay for their support. It seems 
to me, that the desertion of the father of these children, can- 
not enter into the consideration of the question now before us 
under the law; it being admitted that the mother is unable to 
maintain them. The merits of the controversy seem to be these : 
Shall these children be permitted to live at the public expense, 
when the grandfather has the means for their maintenance ? 

It is alleged that the son ‘of the defendant was a wild and 
thoughtless young man; that he married against his father’s 
wishes and consent, before he had the means of supporting a 
family ; and now, that a child by his waywardness should sub- 
ject a parent, as he advances in life, to bear a charge cast 
upon him against his better judgment, is extremely unjust. It 
may be an occurrence which causes unpleasant sensations in 
the mind of a father; but it is one of those misfortunes in life 
to which every parent is exposed, and the law deems it wiser 
that they should be borne by individuals than the public. For 
the question is this, who shall support these infants? The 
grandfather or the guardians of the poor, (the former being of 
ample ability.) In our opinion the law has cast it upon him, 
nor can the hardship of the case enter into our consideration. 
It becomes a simple question of legal obligation, and this must 
be fulfilled by those on whom the law enjoins it. The sympa- 
thies of the heart ought never to divert the mind of a judge 
from a true exposition of the law as it is written. Our business 
is to expound, not to make the law. 

Although the point now before us may be new in this State, 
for there seems to be no reported case on the subject under 
consideration, yet the question seems to have been considered 
by the courts of England on a construction of the statute 43 of 
Eliz. c. 2, sect. 7, of which our act ef 1803 is a literal transcript. 
Hence it was ruled in the case of Rex v. Joyce, 16 Viner, 423, 
though the father be living, if he be unable, the grandfather 
being of ability may be compelled to keep the grandchild, and 
also to pay so much money as the justices shall think reason- 
able for the time past. 

In the case of the king v. Cornish, 2 Barn. & Adol. 498, 
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which was on a rule to quash the order of maintenance, on the 
ground that it was not stated therein, that the father was either 
dead, or unable to maintain the children; Lord Tenterden re- 
marks: “The question is, whether the magistrates, to justify 
the making a charge upon the grandfather, were bound to 
state on the face of their order that the father was dead or un- 
able to support his children? There is nothing in the act of 
parliament to show that the obligation of the grandfather is 
absolute, only in the event of the father being unable: and that 
being so, 1 think the justices who made this order, were not 
bound to assign on the face of it any reason why they made 
it on the grandfather.” 

From these authorities it is manifest, that the grandparent is 
liable in all cases, if the children are chargeable upon the pub- 
lic, and are unable to work. Such seems to be the provision 
of the act, and no obligation seems to rest upon the guardians 
of the poor to show that the father is unable to provide for 
their support. In a case like the present, the inquiry seems to 
be, are the grandchildren paupers? Are they able to work? 
And is the grandparent of sufficient ability to relieve the pub- 
lic from the burden cast upon it? Entertaining this view of 
the law, we will next examine and see whether the respondent 
is of sufficient ability to provide for the support of these chil- 


dren. 
When the respondent appeared in court to answer this 


complaint, we suggested to his counsel that he should state in 
his answer under oath, not only what was his own estimated 
value of his property, but also disclose fully to the Court what 
it was, in order that we might determine as to his ability to 
provide for the support of these infants, in case the Court should 
be of the opinion he was liable, if of sufficient ability; but this 
he has declined to do, and has simply stated in his answer not 
under oath, that his yearly income does not exceed eight hun- 
dred dollars. As a reply to this assertion, the counsel for the 
guardians, by testimony, have shown that the income of the 
grandfather must be much more than this; and making the 
most moderate allowance in his favour from the evidence, it is 
not probably less than twelve or fifteen hundred dollars. In 
VOL. VI.—56 
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the absence of a full and fair disclosure of his means and abili- 
ty, when requested, and from the fact, that he is a gentleman 
living without pursuing any business, upon the annual in- 
come of his estate; and from the evidence now before us as 
to what that income is, we have no doubt of his ability to sup- 
port these infant children, and are compelled to make an order 
to that effect. There was considerable discussion as to what 
tule should be adopted where one had barely, an income 
sufficient for his own comfortable support and that of the resi- 
due of his family ; but on this point we do not desire to express 
an opinion, because there has been nothing disclosed by the 
respondent, that requires this question to be considered. 


VIDEAU M. DE VEAUX v. STEPHEN G. DE VEAUX, er at. 
In the Court of Equity, Charleston, S. C. June Term, 1846. 


(1.) Where a testator devised as follows: “I give and bequeath to my beloved 
son, the use and produce of the labour of all my negroes, until my grandchildren, 
the heirs of his body, arrive at age or marry: then they are to have their portion 
given them :” held, that the children of B., by a second marriage, born after the 
death of the testatrix, took equally with those born before: that the words, “ heirs 
of his body,” were to be taken intechnically, and that distribution was to be made 
on the majority of the eldest son : that only such children as were in esse at the time 
ef such distribution were entitled to share. 

(2.) A bequest to grandchildren generally, comprehends both those born be- 
fore and after the death of the testator. 

(3.) But where distribution is to take effect at some particular period, only such 
grandchildren as are in esse at that period are entitled to share. 

(4.) Possession (not statutory) and improvement of real estate, though with the 
acquiescence of a father, are not alone sufficient evidence of a gift from father to 
son. , 


Jounston, Cu.—Leaving the pleadings in this case to speak 
for themselves, I shall proceed immediately to the questions 
presented for decision, making such a statement of facts as is 
necessary to the understanding of each. 

The first question arises under the will of Mrs. Esther Marion, 
the widow of the Honourable Robert Marion. 

It appears that this testatrix had no issue by Mr. Marion, 
but that by a prior marriage, she had issue one son, Stephen 
G. De Veaux, one of the defendants in this cause. 
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Her will was executed the 2nd February, 1821, at which time 
her said son had three children, to wit: Robert Marion De 
Veaux, Esther Gabriella De Veaux, and Francis Peyre De 
Veaux, of whom Robert was born in November, 1812, and 
Francis in October, 1820; Robert was consequently between 
8 and 9 years, and Francis about 4 months old, at the date of 
their grandmother’s will. Esther’s birth was between those of 
her two brothers. 

Under these circumstances the testatrix executed her will, 
containing, among others, the following provisions: “I give 
and bequeath to my beloved son, Stephen Gabriel De Veaux, 
the use and produce of the labour of all my negroes, until my 
grandchildren, the heirs of his body, arrive at age or marry ; 
then they are to have their portion given them. Should any 
of my grandchildren die, before they arrive of age, or marry, 
then their part is to be divided between the survivors. 

“ My stock, of every kind, bonds, I leave my beloved son, 8. 
G. De Veaux, forever. Also, all my furniture. Also, my lot 
and house in Pineville, during his life, and after his death, to 
my grandson, Robert Marion De Veaux. 

“T also give to Robert Marion De Veaux my pair of silver 
pitchers. 

“ Alsotomy dear granddaughter, Esther Gabriella De Veaux, 
my silver sugar dish, silver bowl and silver milk pot. 

“ And to my beloved grandson, Francis Peyre De Veaux, I 
leave my pair of large silver tea pots. 

« And the rest of my silver and glass-ware, and china, I de- 
sire to be divided, equally, between all my dear grandchildren. 
Also, all my best quilts and counterpanes to be divided between 
them. 

“ My Bible I leave to my granddaughter, E. G. De Veaux. 

“I do give to my grandson, Robert Marion De Veaux, my 
carpenter, John, when he arrives of age.” 

Francis, the youngest of the three grandchildren in esse at 
the execution of the will, died in the August ensuing its date, 
at the age of about 10 months, of course intestate and with- 
out issue. 

The testatrix died in November of the same year. 
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Stephen G. De Veaux, the son of the testatrix, lost his wife, 
the mother of the three grandchildren above named, about two 
years afier testatrix’s death; and married a second wife, who 
is now alive, and by whom he has eight children, viz ; Elizabeth, 
Salina, Stephen, Ann, Georgianna, Isabel, Kate and Amarintha. 

Robert Marion De Veaux, the eldest of the first set of grand- 
children came of age in November, 1833, and married the 
plaintiff, Videau M. De Veaux. 

At the time of his marriage and majority the five first na- 
med of the second set of grandchildren were born and in esse : 
the remaining three have been born since. 

In the January following Robert’s majority and marriage, 
his father, who was the executor of his grandmother, in pur- 
suance of legal advice, allotted and delivered to him one 
seventh of the slaves generally bequeathed, retaining the other 
six-sevenths for his sister Esther, and for the five grandchil- 
dren of the second marriage then born, 

Subsequently Esther intermarried with John Huger, who, 
with her, was made a defendant in this cause, but has since 
deceased. 

Also subsequently, to wit: in May, 1843, Robert died intes- 
tate, leaving his wife and four infant children, who are the 
plaintiffs in the cause. 

The bill is against Stephen G. De Veaux, who is the admin- 
istrator of his son, Robert, as well as executor of his mother, 
Mrs. Marion—his eight children by the second marriage, and 
his daughter Esther, and her husband, being made co-defend- 
ants with him—and one of the objects of the suit is to obtain 
a partition of the slaves, based on a construction of the will, 
that the grandchildren in esse at the execution of the will was 
exclusively intended by the testatrix, as the objects of her 
testamentary bounty. 

In the argument of the cause, three several constructions 
have been contended for, suited to the respective interests of 
the litigating parties. 

The first is that on behalf of the plaintifis, which I have just 
noticed. ‘The interests of Mrs. Huger, one of the defendants, 
demand the same construction; but she does not insist on it; 
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being willing to submit to any construction of which the will 
is fairly susceptible, and to abide by the one-seventh of the 
slaves which were allotted and delivered to her husband after 
her marriage. 

The second construction contended for, is, that all the grand- 
children in esse at the majority of the eldest grandchild, or at 
the marriage of any of the grandchildren, are entitled to the 
distribution, in exclusion of subsequent born grandchildren. 
This is the ground taken by the five oldest of the second set 
of grand children. 

The third construction insisted on, is, that the benefits of the 
will were intended for, and should be extended to, all the grand- 
children; and this is the ground for which the three youngest 
of the grandchildren contend. 

A great many cases have been quoted in the argument of 
these points; but though J] have consulted many of them, 1 do 
not deem it necessary to refer to them specially in my judg- 
ment, because the general principles which must govern the 
construction are well settled and free from obscurity. 

The first duty is to ascertain how many of the claimants 
before the Court come within the description given in the will; 
and the second is, to discover whether all who do come with- 
in the description can be allowed, by the rules of law, to par- 
take of the bounty intended. These are very distinct inquiries, 
though often confounded. The persons described in the clause 
of the will from which this suit arises, are “my grandchildren, 
the heirs of his (my son’s) body.” 

It is a familiar rule in the construction of legal instruments, 
alike dictated by authority and common sense, that common 
words in the instrument are to be extended to all the objects, 
which in their usua! acceptation, they describe or denote, and 
that technical terms are to be allowed their technical meaning 
and effect: unless in either case the context indicates that such 
a construction would frustrate the real intention of the draughts- 
man. 

The word “ grandchildren,” employed in this will, is de- 
scriptive of a definite relation between an ancestor and a cer- 
tain class of his descendants, and is equally applicable to all 
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the descendants who bear that relation. The first set of grand- 
children in this case, would not, therefore, be exclusively in- 
tended by it, unless, from other parts of the will, it appears 
that the testatrix designed to apply it to them alone. But I do 
not find, in any part of this will, sufficient evidences of such in- 
tention. In those clauses where the testatrix giving specific 
property to them, individually, she must necessarily name them 
individually, as existing persons: but this does not infer that 
where the bequests are general, and where she omits a person- 
al application of her bounty, a personal application was never- 
theless intended—but rather the contrary. If the testatrix had 
intended to limit the property now in question to those three 
grandchildren, it would have been natural for her to have 
named them; instead of which she adopts another method, and 
employs a general term, applicable to others as well as to them. 
The epithet, “dear grandchild or grandchildren,” elsewhere 
applied to these three collectively or individually, has been re- 
lied on as evidence of a state of affection growing out of an 
actually existing relation ;—from which it has been argued 
that then existing grandchildren were intended not only in 
those clauses, but in the clause now under consideration and 
throughout the whole will. This foundation seems to me too 
slight for so sweeping an inference. The source of our affec- 
tion to grandchildren is our affection to our children, their 
parents; we love them; and we love their children for their 
sakes. It may be that this secondary affection is stronger 
when the objects of it are actually present; that it thrills more 
for those whom we have seen, than for those whom we have 
not seen; but it would be unwarrantable to conclude from this 
that unborn progeny take no hold whatever upon the heart of the 
ancestor, as to presume in this case that the testatrix intended . 
to disinherit them, in the face of terms employed by her, am- 
ply sufficient to include and provide for them. Upon the epi- 
thets of endearment applied by the testatrix to the three child- 
ren in existence, it may not be too minute to remark, that when 
speaking of them individually, she does not apply these epithets 
to Robert in any instance, while in almost every instance she 
does apply them to the other two; a difference which may pos- 
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sibly have proceeded from the very tender age of the two lat- 
ter as compared with his; the helplessness of mere infancy 
calling forth those expressions of fondness, in their case, which 
every body must have remarked as the workings of nature, 
and especially woman’s nature. But these by no means infer 
a difference of real affection in reference to the three. 

It may safely be put to the common sense and common feel- 
ings of mankind, whether if, by another turn of events, the mo- 
ther of these three children had brought other children into 
existence after the date of the will, and before the death of the 
testatrix; whether, in that case, a claim by the three, in exclu- 
sion of those after born, would not have been repelled by the 
testatrix herself, as utterly repugnant to her intentions. 

The terms (I say nothing of the technical terms for the pre- 
sent,) of the will are sufficient to take in all grandchildren; 
and we are to presume that the testatrix, in employing them, 
intended that they should operate according to their meanings. 

But how many of the grandchildren are allowed, by the 
rules of distribution, to avail themselves of the bounty ? 

The direction of the testatrix is, that the usufruct of her son 
should expire when her grandchildren should come of age or 
marry; “then,” says she, “they are to have their portions 
given them.” With various fluctuations in the progress of ad- 
judication not necessary to be noticed here, the authorities 
have settled down in the result, that where the bounty is given 
to classes by description, and not by designation, all the bene- 
ficiaries described in the instrument, in esse at the time fixed 
for distribution, shall be entitled to distribute them in exclusion 
of those who come into being afterwards, though answering to 
the description as well as themselves. 

According to this rule, the five grandchildren of the second 
marriage, together with the two surviving children of the first, 
(Francis’s share having lapsed, and being by the terms of the 
will distributable among the others, if it had not lapsed,) were 
exclusively entitled to distribution at the majority or marriage 
of Robert. The three younger children of the second set not 
being then in esse could not be taken. 

This rule of distribution is one of convenience, and not of 
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convenience merely, but necessary. The reasons of it, in some 
respects, are stated by Sir Samuel Romilly, in the argument of 
Godfrey v. Davis, (6 Ves. 45) when he says, “If the distribu- 
tion was not confined to some particular period, it cannot be 
ascertained who are to take, until after the deaths of parents 
of all the persons to take, which leads to this inconvenience— 
that none of the persons for whom the fund is intended may 
receive any benefit from it.” 

In the same case (id. 49,) the Master of the Rolls sustains 
the rule by further reasons. “It is clearly established,” says 
he, by De Bisme v. Mello,* and many other cases, that, where 
the testator gives any legacy, or benefit to any person, not as 
persona designata, but under a qualification and description at 
any particalar time, the person answering the description at 
that time, is the person to claim; and if there are any persons 
then answering the description, they are not to wait to see whe- 
ther any other persons shall come in esse ; but it is to be divided 
among those capable of taking, when, by the tenor of the will, 
he intended the property to vest in possession.” 

Where, as in this case, a period is assigned for vesting the 
property in possession,—when that period arrives, the persons 
then in esse and answering the description are entitled to an 
execution of the will, and to be put in possession of the prop- 
erty ; and it can be no reason for delaying the execution that, 
by possibility, other persons may come into existence of like 
description. The will ought to be then executed according to 
the rights then existing; and if other persons suiting the de- 
scription shall afterwards come in esse and claim participation, 
their claim cannot be allowed, not because they are not in- 
tended by the instrument, but because by the provisions of the 
instrument there is no property left for them. 

The general intention of the will in this case is, that the three 
youngest grandchildren shall receive the bounty given as well 
as any other of the grandchildren; and it is not the intention 
of any part of the instrument to exclude them, except so far as 
such an intention arises from the provision fixing the time for 
distribution. But that must, from the necessity of the case, 


* 1 Bro. C. C. 537. 
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and according to well-established authority, deprive them of 
the actual enjoyment. 

The youngest grandchildren, however, insist upon the tech- 
nical words in the will, to show that the rights of the legatees 
are not to be determined during the life of Stephen G. De 
Veaux, their father ; and, of course, that not only they but all 
other children who may yet proceed from his loins and survive 
him are entitled. The persons described are not only “ grand- 
children,” but “ heirs of his (Stephen’s) body.” Nemo haeres 
est viventis ; and therefore, none of his children can exhibit the 
character of “ heir” until his death. 

The question is whether the words “ heirs of his body” were 
used by the testatrix in a technical sense. And they are so to 
be construed unless the context of this will shows a different in- 
tention. I think the context does show a different intention. 
The preceding usufruct of Stephen is not given for life, but 
until his children marry or come of age. They are then to be 
put in possession, whether he be dead or alive. In the con- 
struction of the will, either this express designation of a time 
for distribution must be set aside, or the words “ heirs of the 
body” must be supposed to have been used in an intechnical 
sense. I cannot doubt that they were so used; and it is 
reasonable to conclude, from the context to which I have re- 
ferred, that they were employed in their popular sense of 
“ issue of his body ;” and used in that sense,—by the way, they 
serve to confirm the interpretation put on this will in a former 
part of this judgment—that the testatrix had not exclusive 
reference to the three grandchildren in esse at the execution of 
the will. My meaning will be better understood if we suppose 
the testatrix to have paused at the word “ grandchildren,” as 
if fearful that she might be apprehended to mean the three 
then in existence, and by way of removing that doubt that she 
thereupon added “ the heirs”—that is, the issue “ of his body ;” 
as if she had said, « I do not mean the three only ;” I mean all 
my grandchildren who shall issue from his body.” 

My decree upon this part of the case is, that, so far as the 
executor allotted to Robert Marion De Veaux and Mrs. Huger, 
each one-seventh part of the slaves, the partition conformed to 

VOL. VI.—57 
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the will and should not be disturbed. The five first born of 


the second family of grandchildren are entitled to a similar al- 
lotment, to each of them. 

The plaintiffs had, however, good ground for coming into 
court upon this part of the case, to relieve themselves of the 
claim that might at some future time have been made upon 
them by the three youngest of the second family; and, there- 
fore, the court will, at a future term, entertain an application 
as to the costs, with a disposition to throw them upon any 
common fund, or the like. 

Only two other points in this case were presented for ad- 
judication. 

One of them relates to the plantation Belle Isle, which I be- 
lieve was the seat of General Marion, and came, by his gift, 
to the possession of Mr. Robert Marion. 

Mr. Marion, by his will dated in 1810, divided this plantation 
into two parts, one of which he devised to his wife for life, 
with remainder to her son Stephen G. De Veaux, the other he 
devised directly to Stephen. 

From shortly after the death of Mrs. Marion in 1821, 
Stephen resided on and planted the Belle Isle plantation; but 
upon the marriage of his son Robert, he gave up his residence 
to him, and removed to another -plantation at a considerable 
distance. Robert was allowed to cultivate the whole planta- 
tion, and did cultivate it with hands in his possession; but 
whether for his own exclusive benefit, or on the joint account 
of himself and his father, depends on the testimony in the 
case, which is somewhat obscure and a little contradictory. 
He, also, made some alterations in the premises, but these 
were of such a character as to leave it doubtful whether they 
were made with a view to the convenience of a temporary 
occupation or in contemplation of permanent ownership. My 
own inference from the circumstances given in evidence is, 
that the possession was only permissive, and that the culture 
was for a part of the time for the joint benefit of the father and 
the son, and for another portion for the benefit of the son 
only. 

At the death of Robert he had not held the possession for a 
sufficient length of time to give him a statutory title. 
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The question is presented whether there is not sufficient 
evidence of a gift of this land to entitle Robert to it. 

I cannot hesitate about such a case. It is decided, in all its 
parts, by Caldwell & Williams, (1 Bailey’s Equity, 175.) 
There is not sufficient possession to confer title without 
writing ; there is no deed; and, if we could proceed upon 
parol, the evidence is too doubtful, to say the least of it, to 
warrant a decree. 

The other point relates to a stock of slaves, alleged to have 
been given by Stephen to his son Robert, and employed by 
him in planting Belle Isle, but omitted in the inventory which 
the former made of the estate of the latter as his adminis- 
trator. 

There is much testimony on this point, which, as in the 
case of the land, I do not deem it necessary to detail, because 
it is all in writing, and may be considered in case of an ap- 
peal. 

The amount of it is, that the stock of negroes was employed 
on Belle Isle during the time of Robert’s occupancy, and, with 
some slight alterations, was in his possession at his death. 
They were with his own negroes while the planting was on 
the joint account of his father and himself. To strangers 
they appeared to be used as hisown. One or two of them 
were employed about his house and about his person. From 
these evidences, Mr. Singleton, his father-in-law, judged them 
to be his property ; and Mr. Singleton, his brother-in-law, de- 
tails many circumstances from which he drew the same con- 
clusion. On the other hand, Mr. Du Bose, a neighbour, and 
who frequently acted as agent of the parties in the concerns 
of the plantation, was constantly of the opinion that the posses- 
sion was permissive. ‘These opinions on the one side or the 
other, are hardly testimony. We have the possession, which 
is a fact, but the character of it is equivocal. There is no 
evidence that at any time Robert claimed the negroes as his 
own; though he often used them in such a manner that a 
stranger or a creditor would have considered them his; and 
undoubtedly a creditor would have had a right to subject 
them as his property. But there is no evidence’ of a formal 
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gift; and no evidence of a claim set up by Robert in opposition 
to his father. There is no evidence that in the use of the 
slaves, Robert at any time pretended to exclude the control of 
his father ; a fact very material where there is evidence that 
the father interfered with and participated in the management 
of the plantation. 

Left in perplexity by this evidence, it is very satisfactory 
that there is other evidence of facts and declarations to turn 
the scale. Among the slaves was one by the name of Tony; 
and it is in proof that after the circumstances which I have 
detailed, had produced in the mind of Mr. Singleton the belief 
that all the negroes had been given, Robert bought this negro 
from his father, and Tony is accordingly included in the in- 
ventory of the administrator, and is not in contest here. 

This is not all the evidence on that side; Mr. Peyre, the 
maternal uncle of Robert, testifies that towards the close of 
his life, when he was about to purchase some slaves from 
Palmer, Robert told him he had but 18 negroes to his name; 
a fact which, in the state of his property, he could not have 
admitted if this stock of negroes had been given to him. 

It has been contended that the fact of possession alone must 
be taken as conclusive, in law, of a gift. But whether a gift 
was made or not, is, as between the parties to it, a question of 
fact and not of law ; and all the facts from which a gift is to 
be inferred are only evidence. 

There is something entirely too high toned in the earlier 
decisions on this subject. The law undoubtedly is as laid down 
by Johnson, J. in McKane v. Bomar, (1 Bail. Rep. 115) where 
he says, that “ the question, whether the plaintiff's testatrix had 
or had not, given the negro in dispute to defendant’s wife, 
was one purely of fact, of which the jury were the legitimate 
judges. The Court does, it is true, in extreme cases, exer- 
cise the power of setting aside a verdict ; but it is only in those 
cases where the verdict is so palpably against evidence as to 
leave no doubt that it is erroneous.” 

I think that the weight of the evidence is against a gift in 
this case ; and I do not conceive it to be the duty of the Court 
to lean against it. It must be remembered that this is not a 
case of creditors, but one between the donor on the one side, 
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and volunteers of the donee, (who stand as the donee himself,) 
on the other. It is a case in which there is danger of laying 
a precedent by which the kindness and indulgence of parents 
may be turned as weapons against them, to divest them of 
rights which they had no intention to relinquish; than which 
nothing could be better calculated to deter them from granting 
their children that assistance and succour which they often so 
much need, especially in the outset of life. 

It is ordered that so much of the bill as relates to the sup- 
posed gift of the land and slaves be dismissed. 

Having disposed of all the points presented for adjudication 
in this case, all other points are reserved for hearing, if the 
parties desire it. 

The decree was affirmed on May 1, 1847, by the Court of 
Appeals, for the reasons given by Chancellor Johnston. 


Messrs. Memmincer and Jervey, for complainants. 
Messrs. Perticru and Lesgonsg, for respondent. 
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Lire anp Corresponnence or Joseru Reep, Military Secretary of Wash- 
ington, at Cambridge ; Adjutant General of the Continental Army ; Mem- 
ber of the Congress of ‘the United States; and President of the Executive 
Council of the State of Pennsylvania. By his Grandson, Witu1am B. 
Reep. 2 vols. Philadelphia, Lindsay & Blakiston, 1847. 


This work will rank among the most historical of biographies in point of 
character, and among the most finished and vigorous in point of style. Its 
subject, from his first manhood down to his early death at the age of 43, was 
the most Pennsylvanian of the great leaders of the Revolution. Without 
equalling Franklin in ripeness of wisdom, or Morris in fertility of expe- 
dients, he surpassed them both, not only in military but in political efficien- 
i During the war he was the master mind in Pennsylvania politics; and 
if finally he did not assume that controlling influence in the national coun- 
cils which he had exercised in his own state, it was because his premature 
death followed close on that peace which no man, in the civil branch of the 
administration, had been more effective in procuring. His life ended, it is 
true, in the strife and clamour of a most vexed and agitated era, with none 
of that wealth which would have followed uninterrupted professional exer- 
tion, and with little of that repose which should have succeeded labours so 
great and valuable; but he had the honour—an honour which wealth or 
ease could not equal—of carrying with him to the grave tlie warm and in- 
timate friendship both of Washington and of Greene. Of President Reed’s 
career as a lawyer but little is given; but in that little there are a few pas- 
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sages, both in the text and in the correspondence, which even in a detached 
shape are full of interest. Thus, in a letter from Arthur Lee to Reed, dated 
at London, Feb. 18, 1773, we have a graphic sketch by that young diploma- 
tist, of the English courts of the day. 


“The late decision in the King’s Bench, (in the case of Stewart v. Somerset, 
Lofft’s R.,) respecting negroes, though it went upon the narrow ground of denying 
any right of seizing any man within the realm by force, and carrying him out, yet 
is generally felt as putting a negative on the existence of slavery in this country. 
Yet such is the influence of a few African merchants, that our Assembly cannot 
obtain the King’s consent to prohibit so pernicious and inhuman a trade in Virginia. 
This is one instance in which we feel the galling yoke of dependence. I dare say 
the ladies hardly think of poor old England any longer. It is more natural to 
worship the rising than the setting sun, and certainly America is the former. 

“There is not any thing lately published in our way, but we shall hear from 
Master Burrows soon. ‘The old chief still maintains his ground in Westminster 
Hall. The Chancellor is the ridicule of the profession, and the new Chief Baron 
is little better. We shall soon have twelve such Judges as England never saw be- 
fore.” Vol. i. p. 48. 


The feeling produced in Philade)phia by Wedderburne’s attack on Frank- 
lin, is thus described by the editor : 


“ The first news after the return of the tea ships, was that of the examination of 
Dr. Franklin before the Privy Council, on the publication of Hutchinson’s letters, 
and the fierce attack made on him by the solicitor-general, Mr. Wedderburne. The 
excitement, particularly in Philadelphia, produced by this intelligence, showed the 
irritability of all classes at a time when apparent tranquillity was preserved. The 
character of the agent stood high with a majority of his constituents, and it was 
only necessary to make him the immediate object of ministerial insult to secure him 
universal regard. Even those who in the previous party contests in Pennsylvania 
had been opposed to Dr. Franklin, now joined in his praises and eulogized the 
course he had pursued. The newspapers of Philadelphia were filled with invec- 
tives against the solicitor-general and his fellow-councillors, who, to use the words 
of a letter written from London at the time, “ seemed to have come as if to a bull- 
baiting, and who, instead of checking the orator’s extravagance and censuring the 
indecency of his attack, by their chuckling and laughing and loud applause seemed 
highly to enjoy it.” A comparison with Zanga, whose language Mr. Wedder- 
burne had applied to Dr. Franklin, was thought too favourable, and Iago’s villany 
was selected, by the periodical writers of the day, as the only counterpart to the 
atrocity of the assault on a man whose age should have rendered him venerable 
every where. The expression of resentment was not confined to the newspapers. 
On Tuesday, the 3d May, (1774,) the effigies of Mr. Wedderburne and Governor 
Hutchinson were carried through the streets of Philadelphia, followed by a large 
concourse of people, and after night were taken to the coffee-house, and there with 
the usual ceremonies burned, amidst the acclamations of the multitude.” Vol. 
i. p. 59. 

The history of the prosecutions against Carlisle and Roberts, is thus ex- 
plained : 

« Whilst at camp, Mr. Reed was very unexpectedly called to the performance of 
a professional duty, which involved him necessarily in much of the bitter animosity 
which has been described as existing in Philadelphia. The executive authority 
of Pennsylvania had deemed it their duty to bring to justice a number of individuals 
who had been most notorious and active in their disaffection and adherence to the 
enemy. ‘They were, in several instances, men of character and relatively high 
station in life. On the 17th of August, the Assembly seconding cordially the 
action of the Vice President and Council, resolved to retain and employ counsel to 
assist the Attorney General in the prosecution of public offenders. 

“On the 2ist of August, the Vice President informed Mr. Reed that he had 
been selected for this duty, in a letter addressed to him at Head-Quarters. 
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“* The Council,”’said the letter, ‘are unanimously of opinion with the Attorney 
General, that you can render the State more essential service in the important trials 
now coming on, than any other person within their knowledge ; and therefore they 
now apply to you for your assistance, which they have no doubt that your princi- 
ples and inclination will conspire to induce you to give. ‘They propose to allow 
you £2000 for the coming year for this service.’ ” 

“ The duty thus delegated, though unsought and unexpected, was faithfully dis- 
charged. Among the persons implicated in these charges, were two whose trial 
and fate excited much interest, and natural though most misdirected sympathy. 
These were Abraham Carlisle and John Roberts, who were tried in October, 1778, 
and on conviction, were executed. Much obloquy has been cast on those who, 
either professionally or in the discharge of other official duty, are supposed to have 
contributed to this result. But looking back through nearly seventy years, with 
due allowance for errors of judgment and conduct in times of high excitement, it is 
impossible to question that these men were properly brought to justice, fairly tried, 
and justly condemned. It is not unimportant to bestow a word or two on this sub- 
ject, these being, with one exception, the only instances in the history of revolution- 
ary Pennsylvania, where the scaffold was resorted to by the civil authorities, and 
the extreme process of the law applied: instances too, in relation to which, as has 
been said, much misdirected sympathy—a remnant of which perhaps endures to 
this day—was awakened.” Vol. ii. pp. 29, 30. 


“The course of justice in the Treason Trials of 1778, was, so fas as we have 
now materials of judgment, dignified and merciful. The cases of Carlisle and 
Roberts did not stand alone. Though the only persons punished, they were not 
the only ones brought to trial. At the fall Sessions of the Supreme Court, in 
Philadelphia County alone, there appear to have been forty-five bills for treason 
sent to the Grand Jury. Of these, 12 were ignored. All the others, twenty-three 
in number, were tried, and, in every instance, except those of Abraham Carlisle 
and John Roberts, the parties were acquitted. 

“The proof against these individuals was conclusive. That against Carlisle has 
been preserved in the notes of the Chief Justice (M‘Kean,) before whom the cause 
was tried. It established, beyond all question, that, under a commission from Sir 
William Howe, he kept one of the gates of the town, and as one clothed with full 
authority, gave passes to such as were allowed to go beyond the lines. His whole 
conduct and deportment was offensive in the extreme, and far beyond the line 
where technical treason begins. In the case of Roberts, it was shown that he took 
an active part for the Royal cause, supplying provisions, enlisting men, and thus 
rendering himself liable to the application of the laws which had been enacted to 
prevent just such offenders. On the examination of Mr. Galloway before a Com- 
mittee of the House of Commons, in 1779, he gave testimony in relation to these 
two men, which can leave no doubt of the actual relation at least of one of them to 
the British army. It is as follows :— 

“* Question by Lord Howe. Did you not advise every one of your friends, 
who you thought could remain in safety with the rebels, to stay at Philadelphia, 
and were not the persons who followed your advice afterwards put to death ? 

“« Answer. There was not a person who had taken an active part but I ad- 
vised to come away with the British army. As to Roberts and Carlisle, the per- 
sons alluded to, the first never consulted me. Carlisle I positively advised to leave 
the city, because I knew he would not be safe.’ 

“The condemnation of these men, though justified by every principle of law and 
public justice, produced great excitement in Philadelphia. Every effort was made 
to save them. Memorials without stint were addressed to the Executive Council. 
Citizens of all ranks seemed to be moved to sympathy with them now that they 
were about to suffer the extreme penalty of the law. Both jurors and judges 
seemed so far to incline to mercy as to desire a delay of the execution till the meet- 
ing of the Assembly. Mr. Reed, not then in Council, or in any way connected 
with the Government, wrote to the same effect to the Vice President. It was, 
however, all in vain. Satisfied that they had had a fair trial, and full chance of 
exculpation, and that, in the existing state of feeling towards the American cause, 
an example was necessary, the Vice President, George Bryan, and the Council re- 
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fused to interfere, and under their warrant, on the 4th November, 1778, both 
prisoners were executed on the commons near Philadelphia. 


The last paragraph which we have room to cite, shows how fleeting is 
the fame of the lawyer. Here, in the city of his labours, not more than 
sixty years after his death, the records of the courts are the only legends 
we possess of the professional history of one of the most accomplished and 
successful lawyers of the day. 


“Tn connexion with this, the last incident of Mr. Reed’s professional life, I must 
express regret at my inability more fully to illustrate his career and character as a 
lawyer. The dockets of the courts and his private papers show that he was in a 
large practice ; and there are many incidental allusions in his correspondence to 
duties on the circuit and to heavy and engrossing professional responsibilities. He 
was a thoroughly educated lawyer; and the inference from such fragments of his 
correspondence on such subjects as I have examined is, that he had all that readi- 
ness and facility in practice which thorough elementary study in the profession alone 
can give. There is no other memorial of his professional distinction before the 
public, or of his manner and powers as an advocate, than that which is contained 
in Mr. Rawle’s slight, but most agreeable reminiscences of the Philadelphia bar in 
the olden times. He thus describes Mr. Reed : 

“«The powers of Reed were of a higher order. His mind was perspicuous, his 
perceptions quick, his penetration great, his industry unremitted. Before the Revo- 
lution he had a considerable share of the current practice. His manner of speak- 
ing was not, I think, pleasing; his reasoning, however, was well-conducted, and 
seldom failed to bear upon the proper points of controversy. When he had the 
conclusion of a cause he was formidable ; and I have heard an old practitioner say 
that there was no one atthe bar whom he so little liked to be behind him as Joseph 
Reed.’ ” 


Tse Law or Baron anp Feme, or Parent anp Cainp, GuARDIAN AND 
Warp, Master anp Servant, AND OF THE Powers or Courts or CHAN- 
cery; with an Essay on the terms Heir, Heirs, and Heirs of the Bedy. 
By Taprtne Reeve. Second edition, with notes and references to Eng- 
lish and American Cases. By Lucius E. Cuirrenpen. Burlington, 
Chauncey Goodrich, 1846. 

Though the title-page of this book shows an odd lumping of subjeets, each 
one of the three divisions which it includes is treated with suecinctness and 
learning. It is true that it is somewhat novel in law book making, to thrust 
an essay on Chancery powers into a parenthesis between two common law 
treatises like those which Judge Reeve has here constructed, but the intrin- 
sic excellency of each of the component parts, will make up for the want of 
unity of the whole. The notes, which are confined to the treatise on do- 
mestic relations—which occupies three-fourths of the work—are full and 
complete ; and a good deal of labour will be spared, and a good many defi- 
ciencies made up, by the accuracy and thoroughness with which they bring 
the cases down to the present day. Judge Reeve, who, though somewhat 
old-fashioned and quaint in his style, was a thorough-bred lawyer, made 
the book a standard one to the student; the present editor has made it an 
essential one to the practitioner. 











